" COMMONWEALTH OF PENNSYLVANIA ,
JD.ECKMAN,INC. - . BEFORE THE BOARD OF.
o . ¢ CLAIMS -
VS.

COMMONWEALTH OF PENNSYLVANIA,

PENNSYLVANIA TURNPIKE COMMISSION :*  DOCKET NO. 3906

" FINDINGS OF FACT

o 1. . ID.Eckman, Inc. (referred to herein as “Eckman”) is a corporation authorized 1o
do business in the Commonwealth of Pennsylvania with its principal place of business located at
141 Lower Valley Road, Atglen, PA 19310. (Statement of Claim at ¥ 1;. Commonwealth’s

Answer and New Matfer at § 1; Board Finding).

2. The Pennsylvania Turnpike Commission (“Turnpike Commission™) is an agency
of the Commonwealth of Pennsylvania, with offices located- at the Turnpike Administration
Building, 700 South Eisenhower Boulevard, Middletown, PA 17057. (Statement-of Claim at § 2;

Commonwealth’s Answer and New Matter at § 2).

3. . On or about March 14, 2006, Eckman and the Turnpike Comunission executed
publicly bid contract no. 05-036-RCLF-C (“Contract”) for the replacement of bridges no. B-
465A at Milepost 197.19 & B-645 at Milepost 197.20 in Franklin County carrying State Truck
Route 641 over a stretch of the Pennsylvania turnpike, and replacement of existing Type A sign

" panels in Franklin, Huntington & Fulton counties, Pennsylvania (“sometimes referred to herein
as the “Project”). (Statement of Claim at § 3; Defendant’s Answer and New Matter at § 3; Ex. P-

1 at PATC 17790-17791).

4, The Contract included a special provision entitled “F31.00 — Selected borrow
excavation (Rock) and Embankment; item 4205-0200” (hereinafter “SPF31.00”) which, as ifs
title suggests, addressed cerfain types of excavation to be performed on the Project for
~ embankments. (N.T. 48-38, 66-67, 101-108, 158-170; Exs. P-1 at PATC 17762, P-9).

5 . -Speci_ﬁqalljf, SPF31.00 required Eckman to aciq'uire a specific type of rock fill
material, “Type B rock”, for use in constructing the steep-sloped embankment benches which
supported the abutments to the bridges. (N.T. 51-58, 66-67, 101-108, 158-170; Ex. P-9). :

6. The Contract documents also’ incorporated Ey refcrénce the standard
specifications found in Pennsylvania Department of Transportation Specifications; Publication
408/2003-3, effective date April 2, 2005 (“Pub. 408”). Section 205 of Pub. 408 addréssed




various types of borrow excavation material and provided corresponding definitions for these
types of excavation (referred to herein as “Pub. 408 § 2057). (N.T. 48-58, 102-107, 158-170;

" Bxs. P-1 at PATC 17450, P-10).

7.  Bckman mistakenly submitted a copy of “Section 205 — Borrow Excavation” from
Publication 408/2003-4, instead of Publication 408/2003-3. However, the parties stipulated
during the Board hearing on October 26, 2009 (and the Board agrees) that there is no material

error here as the texts of Pub. 408. § 205 in both Publication 408/2003-3 and Publication .

' 408/2003-4 are identical. (N.T. 48-58, 103-108, 166-170; Exs. P-1 at PATC 17450, P-10; Board

Finding).

8 The Contract documents, including SPF31.00, were drafted by the Turnpike

Commiséion. (Statemeﬁt of Claim at § 4; Answer and New Matter at § 4; N.T. 58, 65; Exs. P-1,

R-3A).

5. "The plans and drawings for the Confract (“Confract drawings” or “drawings™)
were drafted by Sucevic, Piccolomini and Kuchar Engineering, Inc. (“SP&K”), the Turnpike
Commission’s design consultant on the Project. (N.T. 65, 191, 218; Ex. R-3A). ‘

10. . - The Contract documents and drawings together directed Eckman fo use Type B
tock in areas that cross-referenced the work item entitled “selected borrow excavation (rock)”,
item no. 4205-0200, (referred to herein as “selected borrow excavation (rock) or “selected
borrow excavation™). (N.T. 64-68, 101-108,153-157, 218-221; Ex. R-3A at sheets 3, 4, 6, 14,

135, 136, 144-151).

11. Among other things, . Eckman was directed by the Contract io acquire
approximately 12,528 cubic yards of a specific type of rock fill material (‘Type B rock™) in
fulfillment of the work item entitled “selected borrow excavation (rock)”, item no. 4205-0200
(herein referred o as “selected borrow excavation (rock)” or “selected borrow excavation”), 1o
be used in constructing the embankment benches which supported the abutments to the bridges.
(N.T. 48-58, 65-67, 101-115, 153-157, 192-193; Exs. P-1 at PATC 17762, P-9, P-10, R-3A at

sheets 3, 4, 6, 14, 135, 136, 144-151).

12.  When submitting its bid on the Project, Eckman qlioted a bid price of $1.50/cy for .

the selecied borrow excavation item. This bid price was based on the premise that Eckman could
find the necessary Type B rock on the Project site. (N.T. 57, 62, 107-114). :

_ 13. However, Type B rock did not exist in' sufficient quantities on the Project site, and
‘Eckman was eventually compelled to acquire 8,405.78 cubic yards of Type B rock from an
offsite location and hau] it to the jobsite to fulfill the Contract’s selected borrow excavation

requirement. (N.T. 89-90, 112-113,257-258). -~

14.  In the course of acquiring Type B rock from off the Project site, Eckman incurred

substantial additional hauling costs not reflected in the bid price of $1.50/cy it submitted for

selected borrow excavation. (N.T. 57, 62, 88-90, 113-115).

T
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- 15. . In addition io the required 12,528 cubic yards of selected borrow excavation
(Type B rock)-required for consiruction of the embankment benches supporting the bridge *
abutments, the Contract drawings identified 2000 cubic yards of “foreign borrow excavation”,
item no. 0205-0100, to be used generally on the Pro_}ect as dn:ected (N.T. 133-134, 192- 193 ‘

218-220; Ex. R-3A at sheets 3, 1 1)

16. _ Selected borrow excavation in SPF31.00 referred to Type B rock matcnal to be.

used in coastructmg the embankment benches supporting the bridges as reflected in the Contract
drawings. By contrast, foreign borrow excavation did not refer to Type B rock and was not to be
used in the embankment benches according to the Confract drawings. (N.T. 52-54, 133-134,

153-157, 192-193; Exs. P-9, P-10, R-3A at sheets 3, 6, 11 and 14).

" 17.  Eckman submitted a bid price of $35/cy for foreign borrow excavation, which
price assumed the need to acquire this material from offsite and haul it to the Pro_}ect. (N T. 88-

90, 107-115).

18.  Because it had to acquire the Type B rock needed for the selected borrow
excavation from off the Project site, Eckman requested payment for this material at the foreign
borrow excavation rate of $35/cy rather than its bid price of $1. 50/cy (N.T. 62, 112-115; Ex. P-

15 at ECK 5134-5135).
19. - The Tumplke Commission paid Eckman for its acquisition of T}rpc B rock at the
original bid rate of $1.50/cy. (N.T. 88-90, 113-115, 130-131).

Confract Documents

20. As noted above, the Contract generally incorporated the provisions of Pub. 408,
including Section 205, (N.T. 48-58, 101-108, 158- 170 218-219; Exs P-1 at PATC 17450, P-9,

P-10, R:34).

21. Pub. 408 § 205 defined “selected borrow cxcavation”, “common borrow '

excavation” and “foreign borrow excavation”, separately as follows:

SECTION 205 - BORROW EXCAVATION

205.1 DESCRIPTION — 'fhis work is excavation of or obtaining embankment ﬁiaterial
from ‘borrow areas required as specified in Section 105.14 or from other sources for

construction of embankments or backfills.
Borrow excavation includes Common Borrow Excavation, Foreign Borrow Excavation,

and St—_:lected_Borrow Excavation, described as fo]lqws

(a) ~ Common Borrow Excavation. Excavation of suitable material as specified in
Section 206.2 from borrow areas that can be measured before and affer excavation.
Common Borrow Excavation also includes the removal of topsoil from borrow areas and :

stockpﬂmg as spec1ﬁed in Section 801.




avation: Excavation of or obtaining safisfactory material

~ (b) Forcign borrow exc
d before and after

from sources outside the limits of the Profect that cannot be measure
excavation. '

(¢)  Selected borrow excavation. Excavation of or obtaining maferial used in

specific items of work and designated by quality, size, and/or gradation, from Sources
outside the limits of the Project that cannot be measured before and afier excavation.

_ [Emphasis added].
(N.T. 51-52; 103-108, 166-158, 224-225; Ex. P-10).

ast to “foreign borrow excavation”, “selected

29, Pub. 408 § 205 clarified that, in contr
aterial that must meet certain specifications -

borrow excavation” referred to borrow excavation m
as to quality, size and/or gradation such as those attributable to Type B rock in SPF31.00.

However, Pub. 408 § 205 defines. both “foreign borrow excavation” and “selected borrow
excavation” to mean material to be acquired from offsite sources. (N.T. 51-52, 103-108, 166-

168, 224-225; Ex. P-10).

23, SPF31.00, which was a special provision added to the Contract by DGS and/or its
design consultant for the Project, describes the “selected borrow excavation” for embankment

_construction as follows:
F31.00 SELECTED BORROW EXCAVATION (ROCK) AND

EMBANKMENT (ITEM: 4205-0200) . '
F31.00 Description — This v;rork is the construction of embankments and
backfills, '

F31.02 Material —

(2) Bmbankment Material. Obfain material for embankment construction from
the various classes of excavation on the Project, including Common '
Borrow Excavation, Foreign Borrow excavation, and Selecied Borrow

- Excavation, all meeting the following requirements:

" 1. General. Material of maximum size that can be readily placed in loose 8-inch
Jayers, except as specified, and classified as follows: o

1.a Soil, Inclndes éarth. mateﬁal with the following physical characteristics
o Gradation— Mé)re than 35% passing No. 200 sieve. _ |

o . Minimum Dry Mass Density — 95. pounds per cubic foot determined in
accordance with PTM No. 106, Method B. ‘ ,
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o Msximum Liquid I imit - 65, determined in accordance with AASHTO T 89
» . Plasticity Index — Not less than Liquid Limit minus 30, determined in
accordance with AASHTO T 980 for soils with liquid limits of 4110 65.

1.b Granular Material. . Includes natural or synthetic mineral aggregates having -
35% or less passing the No. 200 sieve. :

1.c. Rock, Type B. Du’rablé sound, and hard sandstone greater than 90 percent
pure sandstone with less than 10% non-durable rock. Limestone, or
other rock types, may only be used with the approval of the Commission’s

Geotechnical Representative. Neither material width nor thickness shall

be less than one third its length, " Acceptance will be based on visual
inspection. ' C

[Emphasis added].

Ex. P-9).

-

54.  SPF31.00 described ‘specific techrical instructions régarding the placement of
~ rock, Types A, B and C, and then stated:

'F31.03 Construction

“Locate and identify a source meeling the requirements above for-
each category of rock within the limits of Class 1 Excavation.

Subsurface soil and geological information was used to estimate
quantities and locations of durable rock. The intent is to opfimize
the use of material from excavation. The classified materials are.
to be used to the extent practical to obtain quality construction.
This is not to imply that the classified material as identified is
not subject to'change during construction, but is to be used
unless otherwise directed. Variations of depth and character from
those shown are not a basis for changed conditions.

" Stage construction to obtain on site material, Oﬁ‘.'s'il‘é material
meeting the requirements may be used upon written authorization.”

[Emphasis added].

(N.T. 54-57, 126-129, 227-237; Ex. P-9).




75 .  Among other things, SPF31.00 instructed the contractor fo “obtain material for
classes of excavation on the Project,” to perform its

embankment construction from the various
including Type B rock, “within the limits of Class 1 ..

excavation for each category of rc_>ck, r
excayation” and to “stage the construction sequence based on the excavation of on site material”.

(N.T. 54-57,126-129, 227-237; Ex. P-9).
is defined in the Contract in relevant part as follows:

26,  “Class I Excavation”

(a) Class 1 Excavation.

s Excavation, as indicated or directed, for benches and for the removal of
- existing pavements not being rehabilitated.
(Rock), Excavation of rock for the installation of single

eatments, and/or of protruding and loose rock on cut
d.” (Bx. P-1 at PATC 17569). '

(d) Class 1 Excavation
face barrier, gqide rail end tr
slopes, as i:;dicated or directe

the work constituting Class 1 excavation in the Confract

27. The desﬁﬂpﬁons of _
(N.T. 54-57, 65-69, 126-129, 227-337; Ex. P-1 at PATC

drawings identify on site activities.
17569, R-3A).

98.  The direction in SPF31.00 to locate and identify a source for the Type B rock
“within the imits of Class 1 Excavation” ; to stage construction for excavation of these materials
on site; and to obtain the material for embankment construction from the various classes of
excavations on the Project, all indicated that Type B rock could be found on the Project site.
(N.T. 54-57, 126-129, 227-237; Exs. P-1at PATC 17569, P-9, P-10; Board Finding). :

29,  Pub.408 § 205 refers to “Borrow Excavation;’ generally, whereas the SPF31.00 is

a special contract provision specifically addressing «Selected borrow excavation (Rock) and
- Bmbankment” for this particular Project. (N.T. 51-52; Bxs. P-9, P-10).
30. SPF31.00 did not expressly state an intent to modify the definitions in Pub. 408 §
205 or to redefine “selected borrow excavation.” (N.T. 48-58, 101-108, 158-170, 218-225; Exs.
P-1 at PATC 17450, P-9, P-10; Board Finding). :

the Contract documents alone, it was not unreasonable for Eckman to
B rock suitable for use in the construction of the
126-129, 227-237; Ex.

- 3]1. Based on
' interpret SPF31.00 to mean that there was Type
bridge embankment benches to be found on the Projéct site. (N.T. 54-57,

P.9; Findings of Fact (“F.0.F.”) §{ 20-30; Board Finding).

32,  The general definition of “selected borrow excavation” in Pub. 408 § 205
conflicted with the indications in the special provision SPF31.00 that selected borrow excavation
of Type B rock could be found on the Project site. (N.T. 54-57, 103-108, 126-129, 166-168,

227.737; Bxs. P-9, P-10; RO.F. §f 20-31; Board Finding).




were ambiguous as to whether or not Type B
for bridge abutment embankments would be
168, 227-237; Exs. P-9, P-10;

‘ 33, The Contract documents, as a whole,
" rock for selected borrow excavation 10 be used
found on the Project site. ((N.T. 54-57, 103-108, 126-129, 166-
F.0.F. 9 20-32; Board Finding).

Contract drawings in that the structure core

material meeting the requirements
cubic

34, SPF31.00 also conflicted with the

boﬁngs in the drawings showed no positive indication of rock .
and the summary iable of quantities indicated that the 12,528

for Type B rock on site,
yards of selected botrow excavation was separate from the aggregate 22,400 cubic yards of total -
Class 1 excavation on the Project. (N.T. 55-56, 64-69, 126-129; 133-136, 192-193, 218-222;
Exs, P-9, R-3A). ' ' , ’ =

. 35, - Although the core borings and the quantity estimates in the Confract drawings-
suggest Type B rock was not to be found on site, the drawings also stated that the core boring
data was Lmited to the specific locations drilled and not part of the Contract and that the
summary table of estimated quantities did not waive or alter any provisions of the Contract (such

as SPF31.00). (Ex. R-3A at sheet 3).

36. In light of the.conflicting 1
excavation in the Contract documents noted

anguage and indications regarding selected borrow
above (and summarized in F.O.F.§ 28 to 35), the
Board finds that the Contract documents, as 2 whole, were ambiguous with regard to whether or
not Type B rock for embankment benches supporting bridge abutments would be found on the
Project site. (N.T. 54-57, 55-56, 64-69, 103-108, 126-129, 133-136, 166-168, 192-193 218-222,
227-237: Exs. P-9, P-10; R-3A; F.O.F. 1 20-35 Board Finding). '

Additional circumstances surrounding Eckman’s bid submission
prospective bidders to seek clarification from the

37. ’Ihé Contract permitted
s provisions. Section 102.15 of the contract,

Turnpike Commission as to any of the Contract’
entitled “REQUEST FOR INTERPRETATION OF PLANS, SPECIFICATIONS OR OTHER

CONTRACT DOCUMENTS” stated that a prospective bidder was permitted to submit to the
Chief engineer, no later.than 10 days before the bid opening date, a written request for

interpretation as to any part of the Confract, plans (drawings) and specifications,
(N.T. 77-81, 182-186: Bx, P-1 at PATC 17473).

d that any such request for interpretation

38, Section 102.15 ‘of the Contract state
lely in the form of an addendum fo all

would be answered by the Turnpike Commission so
- bidders. (N.T. 77-81, 182-186; Ex. P-1 at PATC 17473).

39. . The bidding period for the Project ran between December 21, 2005 and February
8, 2006. (N.T. 182-183; Ex. P-1 at PATC 17452). A

d, Echnaﬁ’s estimator, Mr. David Gates; conducted a

40.  During the bidding perio
ding period on behalf of Bckman to determine, among -

‘review of the Project site during the bid

1




. other things, whether any suitable Type B rock for the bridge embankments could be excavated

from on site sources. (N.T. 44-45, 61-63, 70-72, 81-82).
41. . Following his inspection of the Project site, Mr. Gates was of the opinion ‘that
there was not sufficient Type B rock to be found on the Project site. (N.T. 61-63, 70-72, 81-82).

the structuré core boring results on the Contract plans and
improbable that sufficient Type B rock for the Project
2, R-3A at sheets 127-130).

" 42, M. Gates’ reviel_w of
drawings also led him to believe it was
would be found on site. (N.T. 67-69; Exs. P

43,  Typical use of the term “solected borrow excavation” refers to material to be
found offsite and no witness at hearing could recall any other circumstance where “selected
borrow excavation” referred to materials found on site. (Plaintiff’s Reply in Support of its
Proposed Findings of Fact and Conclusions of Law at p. 5:N.T. 88, 129-131; Board Finding).
pinion that the Contract documents (particularly
of Type B rock suitable for selected borrow
ed by the Section 102.05 of the Contract, contact
ation report relating to the geotechnical
_232: Exs. P-1 at PATC 17468, R-19).

44.  In the course of forming his o
SPF31.00) indicated the existence on site
" excavation, Mr. Gates did not, as was permit
the Turppike Commission to review the found:
characteristics of the jobsite. (N.T. 69-71, 215-216, 230

45. Eckman also failed fo submit a request for interpretation of SPF31.00 and its use
10-day period preceding the bid deadline in

of the term “selected borrow excavation™ before the
rder to clarify whether or not the provision

accordance with Section 102.15 of the Confract in 0
meant that selected borrow/Type B rock could be found on site. (N.T. 77-81, 182-186; Ex. P-1

at PATC 17473).

46.  Atno time prior to its bid submission did E
 interpretation of the Contract documents. (N.T. 78-79; Ex. P-

ckman submit a “’rit’qén request for
1 at PATC 17473; Board Finding).

47.  During the week before the bid opening date of February 8, 2006, Mr. Gates
contacted the Turnpike Commission’s designated contact person for the Project, Mr. Brad
Updegrave, and engaged in a series of three phone discussions with Mr. Updegrave regarding’
whether or not selected borrow excavation, as used in SPF31.00, meant that Type B rock could
be found on the Project site. (N 'T. 58-63, 72-79, 182-198, 206-210; Exs. P-1at PATC 17452, P-

15, R-14). .

48. iniﬁaﬂy, Mr. Gates explained fo Mr. Updegrave Eckman’s confusion as to

" interpreting selgcted borrow excavation as it was used within SPF31.00 and questioned whether
it referred to Type B rock being on site or offsite. (N.T. 58-60, 72, 187-195; Exs. P-15, R-14).

on with Mr. Gates, Mr. Updegrave agreed with Mr.
whether or not it indicated there was any Type B rock
d on the Project site.. At that time, Mr. Updegrave
ding the geotechnical charactéristics of the

46.  During the initial discussi
Gates that SPF31.00 was confusing as 10
suitable for selected borrow excavation Jocafe
stated that he did not bave personal knowledge regar




- Jobsﬂe and told Mr. Gates he would look into the matter and get back to him wﬁh an answer,
(N.T. 58-60, 187—188 Exs. P-15, R—I4)

' 50. Mr Updegrave consulted an engineer at Sucewc Piccolomini and Kuchar
Engineering, Inc. (“SP&K”), the engineering firm responsuble for producing the Contract
drawings after the initial call from M. Gates. The SP&K engineer informed Mr, Updegrave at
the time that selected borrow excavation, as used in SPF31.00, did refer to on site matenal

because Type B rock did exist on site. (N.T. 60, 187- 191; Exs. P-15, R-14)

51. M Updegrave ea]led M. Gates immediately after speaking with the engineer

ﬁem SP&K referenced in Paragraph 50 immediately above and shared this information with
Mr. Gates regarding the presence of Type B rock on the jobsite. (N.T. 58- 60 187—191 Exs. P-

15, R-14),

52.  Later in the same day in which Mr, Updegrave informed Mr. Gates that Type B
rock would be found on site, Mr. Updegrave received a call from one of the pariners of SP&K,
Domenic Piccolomini. Mr, Piccolomini was more familiar with the Project and the nature of the
rock fill material required for the selected borrow excavation to be used in constructing the
steep-sloped embankment benches for the bridge abutments than the prior SP&K engineer with

whom Mr. Updegrave spoke earlier. . (N.T. 187-193; Exs. P-15, R-14).

53. M. Piccolomini informed Mr. Updegrave that the previous answer relayed to Mr.
Gates was incorrect because there was no Type B rock fo be found on site. Mr. Piccolomini
explained to Mr. Updegrave that the "SPF31.00 reference to selected borrow excavation
anticipated that Type B rock would have to brought in from offsite because the on site material
was not suitable for use in the embankment benches. (N.T. 187-193; Exs. P-15, R-14). .

54.  Prior to his final conversation with Mr. Gates, Mr. Updegrave also conferred with
Ms. Bonnie Shepler, the construction manager for the Turnpike Commission, ‘regarding the
matter. Ms. Shepler, whose approval was needed for any addendum to-the bid' documents,
instructed” Mr. Updegrave that an addendum would not be issued because SPE31.00 was
adequate in identifying all of the borrow excavation requirements upon which a prospective
contractor could calculate its bid. (N.T. 59—61 154-197, 205-206, 238-239 249-253 Exs. P-15,

R-14).

55. M Updegrave was fold by Ms. Shepler that the bid process would continue
without the issuance of an addendum and that Eckman should bid SPF31.00 as it saw it. (N.T.

59-61, 194-197, 205-206, 238 239 249-253; Exs. P- 15 R—14)

56. M. Updegrave called Mr. Gates shortly ‘after his conversation with
Mr, Piccolomini and Ms. Shepler to reverse his earlier advice to Mr. Gates about the avaﬂablhty
of Type B rock on the jobsite. In this third and final conversation, which occurred prior to
Eckman’s bid submission, Mr. Updegrave informed Mr. Gates that his earlier information was
incorrect and that suitable Type B rock would have to be brought in from offsﬂe (N.T. 58-64,

82-84, 187-197, 238- 239 Exs P-15, R-14)




57.  During this final phone conversation, Mr. Updegrave also passed along fo
Mr, Gates the decision of Ms. Shepler that no addendum would be issued as requested by
M. Gates because SPF31.00 was sufficient in conveying the Contract’s borrow excavation
reqmrements (N.T. 59-61, 72 85, 195-197, 205-208, 238—239 249-253; Exs. P-15, R~14) )

58.  During this final conversatzon in which Mr. Updegrave informed Mr. Gates that
Type B rock would have to be brought in from offsite, ‘Mr. Updegrave also passed along .
Ms, Shepler’s generic advice to Mr Gates that Eckman should bid the _]ob as it saw it. (N.T. 58-

64, 72-85, 189—197 205-208; Exs. P-15, R—14)

© '59,  The Turnpike Commission’s genenc advice to Eckman and Mr, Gates fo bid the
specifications as they saw them was not an endorsement of a bid based on the existence of Type
B rock on the jobsite given Mr. Updegrave’s specific advice to the contrary. (N.T. 58-64, 72-85,
189-195, 205-208, 238-239, 249-253; Exs. P- 15 R-14; Board Fmdmg)

60. Mr Gates’ testimony and nofes reveal that he understood from the last
conversation with Mr. Updegrave that Type B rock would have to be brought in to the Project
from an offsite sotrce. W T. 58-64, 72-85, 189-207; Exs, P-15, R-14).

61.  When Mr. Updegrave finally informed Mr. Gates that Type B rock would have 1o
be brought on to the Project, this served as confirmation of Mr. Gates® earlier impressions from
his inspections of the jobsite and core boring data in the drawings and should have left no doubt

that sufficient Type B rock did not exist on the jobsite. (N.T. 58-64, 71-85, 188-192; Exs. P-15,
R-14; Board Finding). _

62. M Updegrave’ s final notification to Mr. Gates regarding the need to bring in
Type B rock from offsite was never contradicted by the Turnpike Commission thereafter. (N.T.
58-64, 72-85, 189-197, 205-208; Exs. P-15, R-14; Board Finding). -

63.  After leaning from Mr. Updegrave that selected borrow excavation in SPF31.00
referred to offsite Type B rock and that no addendum regardmg this issue would be put forth by
the Turnpike Commission, Eckman still formulated its bid price for the 12,528 cubic. yards of
selected borrow excavatlon at a mere $1 50/cy. (N.T. 59-62, 82-90, 114-115; Exs. P-15, R-14).

64.  Bckman submitted a bid price of $1.50/cy for selected borrow excavation because
it interpreted SPF31.00 and selected borrow excavation as referring to ‘on site Type B rock
despite specific oral advice from the Tumpike Commission to the contrary. (N.T. 57-62, 114-

115; Exs. P-15, R-14).

65.. After learning from Mr. Updegravc that Type B rock for selected borrow
f:xcavatlon would need to be brought in from offsite, Eckman’s reliance upon its own
. interpretation of SPF31.00 ran contrary to its actual knowledge regarding the lack of Type B
rock on the Project jobsite. (N.T. 58-64, 72-85, 191-208; Exs. P- 15,R-14; FOF. §§ 40 48, 56-

64; Board Fmdmg)
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66. In contrast to its bid price for selected borrow excavation, Eckman’s bid price for

the 2000 cubic yards of foreign borrow excavation, which Eckman admits to having interpreted .

as referring to offsite excavation and thus entailing hauling costs, was $35/cy. (N.T. 57-63, 88-

89, 111, 130-131; Ex. R-18).

. 67. _In light of the fact that Bckman was given clear notice that selected borrow
excavation Type B rock would have to be brought in from offsite, the discrepancy in Eckman’s
for selected borrow excavation and foreign borrow excavation demonstrates that Eckman

chose to ignore what it had recently learned through Mr. Updegrave—that Type B rock
ed in SPF31.00, would need to be brought in from offsite.

prices
blatantly

for selected borrow excavaﬁop, as us
(N.T. 62, 88-90, 112-115; F.O.F. 4 40-48, 56-66; Board Einding).

68. Even though SPFBI.O_O conflicted with other parts of the Contract and made the

Contract ambiguous, Eckman’s reliance upon its interpretation of SPF31.00, which assumed the
presence of on site Type B rock, was not reasonable reliance on the part of Eckman given
s final advice prior to Eckman’s bid submission (confirming Mr. Gates own prior

Mr. Updegrave’ ]

site inspection) that Type B rock would bave to be brought in from outside the Project site.
(N.T. 58-64, 72-85, 191-202; Ex. P-15; F.O.F. ¥ 40-48, 56-67; Board Finding).

69.  Eckman could not reasonably rely upon the ambiguity in the Contract created by
'SPF31.00 in submitting a bid based on the premise that Type B rock could be found on the .
Project site given Mr. Updegrave’s final advice prior to Eckman’s bid submission ‘(confirming
Mr. Gatesown prior site inspection) that Type B rock would have to be brought in from outside -
the Project site. (N.T. 48-62, 83-85, 88-90, 112-115, 146-147, 189-208, 235-239; Exs. P-9, R-

15; F.O.F. 1 20-68; Board Finding).

_Deviaﬁon Letter of February 9, 2006

70.  Following Eckman’s bid submissiozn on or about February 8, 2006, but before the
bid was awarded to Eckman, the Turnpike Commission wrote a letter to Eckman dated February
9, 2006 which, among other things, informed Eckman that its bid price for selected borrow
‘excavation (rock) item no. 4205-0200 significantly deviated from the engineer’s estimate. (N.T.

146-147; Ex. R-15).
The Turnpike Commission’s February 9, 2006 letter further reinforced

ements to Mr. Gates right before Eckman’s bid submission regarding the
15; Board Finding). |

o7

- Mr. Updegrave’s stab
need to bring Type B rock to the Project from offsite. (N.T. 146-147; Ex. R~
72.  The Turnpike Commission’s February 9, 2006 letter, following Mr. Updegrave’s
statements to Mr. Gates before Eckman’s bid submission and Eckman’s own inspection of the
jobsite provided a final opportunity for Eckman to address its low ball price for selected borrow

excavation based on its incorrect assumption that sufficient Type B rock would be found on the

Project site. (N.T. 59-62, 88-90, 112-115, 146-147; Ex. R-15)-
: 73.  The Turnpike Commission’s Febrﬁary 9,-2006 letter put Eckman on notice as 10
the contractual terms to which it was agreeing and the fact thgt it was going to be compensated at
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the rate of $1.50/cy for obtaining the Type B rock if it proceeded. (N.T. 59-62, 88-90, 112-115,

* 146-147; Ex. R-15).
74, Eckman never reéponded to the Turnpike Commission’s February 9, 2006 letfer.
(N.T. 146-147; Ex. R~15; Board Finding). . '

75.  Eckman chose fo ignore the Tumpike Commission’s warning set forth in the
February 9, 2006 letter, its own site inspection, and Mr. Updegrave’s final advice regarding the
need to bring in Type B rock from outside the jobsite and made an apparent business decision to
stick with its submitted bid price of $1.50/cy for selected borrow excavation (rock), item no.
4205-0200 in order to win the Contract bid. (N.T. 59-62, 82-85, 88-90, 112-115, 146-147; Exs.

P-15, R-14, R-18; F.O.F. 1§ 20-74; Board Finding). .

76.  During the pre-bid process, no other prospective contractors who submitted a bid
for the Project voiced any confusion or submitted requests for interpretation concerning
SPF31.00 and whether selected borrow excavation referred to on site or offsite Type B rock.
The three contract bidders closest to Eckman’s bid all submitted unit prices for selected borrow
excavation significantly higher than Eckman and consistent with the need to bring in Type B
rock from off the Project site. (N.T. 197-198; Ex. R-18; Board Finding). :

77.  The plain terms of the Contract state that $1.50/cy is the price at which Eckman
was 1o be paid for selected borrow excavation. (N.T. 59-62, 82-85, 88-90, 112-115, 146-147,

Exs. P-1, P-15, R-18; Board Finding).

Eckman commences work

78.  Hokman received its official notice to proceed with its work on March 22, 2006.
(N.T. 222-223; Ex. P-1 at PATC 17449). ' '

_ 79.  Shortly after comrﬂgnéiﬁg its work on or about March 22, 2006, Eckman dug test
pits on the Project site, in the presence of Turnpike Commission representatives,.to confirm the
presence or absence of suitable Type B rock on the jobsite for use on the Project. (N.T. 112-113,

222-223, 255-258).

80.  Any on site excavation performed by Eckman for the purpose of finding Tyi:e B
" rock was not ordered by the Turnpike Commission but was voluntary on the part of Eckman.

(N.T. 113-115, 164-165, 223-224),

81. Type B rock was not available on site and Eckman was compelled to acquire
8,405.78 cubic yards of it from an offsite location and haul it £ the jobsite. (N.T. 59-62, 82-85,

89-90, 113-119; F.O.F. §13).

82, After confiming that no Type' B rock existed on site, Eckman informed the
" Turnpike Commission that it was requesting to be paid for acquiring Type B rock at its foreign
borrow excavation rate of $35/cubic yard (“cy”) for its fulfillment of the requirement for selected
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borrow excavation, rather than the $1.50/cy which it bid under the assumption that Type B rock
could be found on site__. (N.T. 59-62, 112, 113-115; Ex. P-15). : :

83, By letter dated May 3, 2006, the Turnpike Commission denied Eckman’s request

f $35/cy for obtaining Type B rock in

for -additional payment at the foreign borrow rate o
fulfillment of the Contract’s selected borrow excavation requirement. (N.T. 88-90, 113-115,

256-257; BEx. P-15). -

_ ‘4. Fckman meét with Tumpike Commission representatives in June 2006 to further
discuss its request for additional payment for obtaining Type B rock in fulfillment of the
Coniract’s selected borrow excavation requirement. However, the Tumnpike Commission still
refused to compensate Eckman at the higher rate of $35/cy. (MN.T. 88-90, 113-115, 144-146,
256-257; Ex. P-15). - : -

The Turnpike Commission permitted Eckman fo use some on site material as concession

85. During-its work on the Project, Eckman was permitted by the Tumpike
Commission to substitute approximately 4,122 cubic yards of the 12,528 cubic yards of selected
borrow excavation Type B rock originally required by the Contract with on site material for use
in constructing access road embankments approaching certain bridge areas. (N.T. 113-115, 164-

165, 223-224).

86.  The Turnpike Commission apparently determined that certain areas supporting
the access roads to the bridges was far enough away from the face of the slope of the steep

embankment near cerfain bridge abutments such that the use of on. site material in place of
selected borrow excavation (Type B rock) would not compromise the stability of the bridge’s

abutments. (N.T. 114-115, 164-165, 215-217, 223-224; Board Finding).

87. 4,122 cubic yards of ‘on site material which did not meet the requirements for
Type B rock was used in place of a portion of the selected borrow excavation material required

by the Contract. (N.T. 114~115, 164-165, 215-217, 223-224).

Hauling unsuitable material offsite was not extra WDI‘I(.

88. In addition to ifs claim for a higher rate of payment for selected borrow excavation,
Eckman also makes a claim for additional time and ‘effort used to haul away excess waste
materials from the Project site which it asserts was generated by the unexpected need to bring in -~ -
Type B rock from off the Project site. (Statement of Claim at 9§ 13-15; N.T..117-124, 134-143).

89, Spe;ciﬁcélly, Eckman explains its allégedr entitlement to additional compensation for
hauling unsuitable material off the Project site as follows:

‘When we got into our disagreement about th was reéponéible for the payment
~'of the select borrow excavation as defined in F31, we said by bringing offsite’
material to meét a néed that was used in the job, we had material on sife that now °

13




needed to be hauled off. I think the original quantity of class one excavation on
the job was roughly 22,000 cubic yards, Out of that 22,000 cubic yards, the
special provision for select borrow led me o believe 12,000 of it was fo stay on
site as select borrow, rehandle and place. So that means 10,000 of it would have

had to be hauled off the job, 10,000 cubic yards of excavation. :

But since we didn’t find any of that 12,000 cubic yards on site, we now had fo
* haul off the 22,000 cubic yards of maferial. This was a cost associated with
" hauling that additional material offsite that we didn’t anticipate, which has no pa

item associated with it.

(N.T. 117-124, 134-143),

90. Despite for foregoing explanation, Eckman acknowledges that the Turnpike
Commisssion allowed it to utilize approximately 4,122 cubic yards of material on the Project site

in place of the sejected borrow Type B rock originally prescribed. Thus, by Eckman’s reasoning,

its claim for exira waste hanling shiould relate to approximately 8,000 cubic yards. (N.T. 114~
115, 117-124, 134-143, 164-165, 215-217, 223-224; Ex. P-18; F.O.F. 41 85-89; Board Finding).

- 91. However, Eckman’s calculation of damages for this extra hauling cleim proferred in
Exhibit P-18 consists of an apparent estimate of labor hours and equipment used to hau! only
4,123 cubic yards of excess waste material related to the selected borrow excavation controversy

from the Project site. (N.T. 117124, 135-143; Ex. P-18). :

92.  As noted above, the Board has determined, as a matter of fact, that Eckman’s
reliance on the ambiguity in the Contract to conclude that there was sufficient Type B rock on
the jobsite to satisfy the selected borrow excavation requirement was not reasonable given the
final advice given to Mr. Gates by Mr. Updegrave that the Type B rock would have to be brought
in from offsite. Accordingly, Eckman’s related bidding premise (as stated by Mr. Perloski and
summarized in F.O.F. Paragraph 89 above) that the approximate 12,000 cubic yards
(representing the selected borrow excavation) of the 22,000 total cubic yards of general Class 1
excavation on the Project could be used on the jobsite and not hauled offsite is also

unreasonable. (N.T. 117-124, 135-143; F.O.F. §§ 65-76, 88-92; Board Finding).
93,  Additionally, the Contract plans and drawings showed that the selected borrow

excavation (estimated at 12,528 cubic yards) was never included in, por to be considered part of,
the estimated 22,400 cubic yards of Class 1 excavation on the Project, further undermining

Eckman’s rationale (as stated by Mr. Perloski in F.O.F. Paragraph 89) for claiming it hauled
excess waste material off the jobsite as a result of the selected borrow excavation controversy.

(Ex. R-3A at sheets 3 and'11; F.O.F. 9 88-92; Board Finding).
64,  Eckman’s raﬁbnale for claiming it hauled excess waste material off the jobsite

due to the selected borrow excavation controversy at issue in this matter does not conform to, nor- . .
" agree with, its damage calculation estimate for this alleged extra work set forth as Exhibit P-18. . .

(Fx. P-18; F.O.F. ] 88-93; Board Finding).

i4..




05,  Eckman has failed to provide the Board with any credible evidence that the actual
n on the site exceeded the estimated quantity of Class 1

les of quantities in the Contract drawings. (N.T. 117-

cubic yard amount of Class 1 excavatio

excavation identified in the summary tab
124, 134-143; Exs. P-18, R—3A at sheets 3 and 11; Board Finding).

96. Eckman’s damage calculation for its alleged hauling of cxcess waste material ’
.from the jobsite due to the sclected borrow excavation confroversy is not supported by work
tickets, supervisor logs or any other contemporary record identifying specific quantities of
material atiributable fo this jssue but instead appears to be an estimate by Mr. Perloski of what
portion of Eckman’s ongoing general excavation material hauling he believes was attributable to
the selected borrow controversy. Under the circumstantes of this case and the evidence -
presented we do not find that Eckman has adequately quantified
work hauling unsuitable material away from the jobsite or identified sufficient documentation to

substantiate its alleged costs for this activity. (N.T. 117-124, 134-143; Ex. P-18; F.O.F. §{ 88-95;
Board Finding). ' d

There is no credible evidence that the Turnpike Commission’s decision to allow
cubic yards of on site material in place of the Contract’s

Eckman to use approximately 4122
nt of 12,528 cubic yards of offsite Type B rock in any way

selected: borrow excavation requireme
resulted in Eckman being compelled to haul excess unsuitable material away from the jobsite.

(Plaintiff's Proposed Findings of Fact and Conclusions of Law at § 126-130; N.T. 114-115,
164-165, 192-193, 215-217, 223-224; Ex. P-18; Board Finding). '

97.

98, Eckman has not established with reasonable certainty the damages it claims it is
dus as a result of its alleged extra work hauling excess material away from the Project site due to
the selected borrow controversy. (N.T. 134-143; F.O.F. 4§ 88-97; Ex. P-18; Board Finding). .

99.  Section 105.14 of the Contract states that Eckman is “responsible for proper
disposal of all excess excavation and waste material”. (N.T. 134-137; Ex. P-1 at PATC 17490,

17570).

160. Section 203.3 (“Construction”) of the Contract reiterates Section 105.14%s
requirement that the contractor is responsible for proper disposal of all excess excavation and
waste material, as it states: ' )

(k) Unsuitable snd Surplus Material. Dispose of unsuitable and surplus material

in suitable waste areas obtained, as specified in Section 105.14.
(N.T. 134-137; Ex. P-1 at PATC 17490, 17570). '

101. Section 102.04 of the Contract (“Interpretation of Approximate Estimate of
Quantities™), directs the confracior t6 “[rlemove any surplus materials from the site at no.
additional expense to the [Turnpike] Commission”, (Bx. P-1 at PATC 17467). '

102. Qections 102.04, 105.14 and 203.3 of the Contract clearly state that the contractor
is responsible for the hauling of surplus or unsuitable excavated material away from the jobsite.
N.T. 134-137; Ex. P-1 at PATC 17467, 17450, 17570). S ' :
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: 103. There were no unusual circumstances such as a significant misrepresentation in
the bid documenfs as to quantity or quality of excavation to be performed on the job, which
would draw into question the application of Sections 105.14,-203.03(k) and 102,04 of the
Contract to Eckman’s claim for disposal of excess waste material. (N.T. 134-137; Ex. P-1 at

PATC 17467, 17490, 17570; F.O.F. ]9 88-102; Board Finding).

Eckman’s bad faith claim is unsubstantiated -

104. Because the Turnpike Commission’s refusal to pay Eckman additional
compensation at the rate of $35/cy for obtaining approximately. 8400 cubic yards of selected
borrow excavation was based on the $1.50/cy bid price for this work ifem submitted by Eckman
(which later became a term of the Contract), the Turnpike Commission’s refusal to compensate
Bokman for the selected borrow excavation at a rate of $35/cy rather than $1.50/cy was not
arbitrary or vexatious, (N.T. 62, 88-90, 114-115, 130-131; F.O.F. g1 12,19, 56-77; Exs. P-1, R-

18; Board Finding). -

Because the Contract does not provide for reimbursement to a contractor for

aterial away from the jobsite, and because Eckman has not
ssion or the cost

105.

hauling unsuitable on site m
established that it performed this work at the direction of the Turnpike Commi

- incurred therefore, the Tumpike Commission’s refusal to pay Eckman for its extra work claim
was not arbitrary or vexatious, (N.T.114-115, 134-143, 164-165, 223-224; Ex. P-1 at PATC

17467, 17490, 17570; F.O.F. 7 88-103; Board Finding).

106. FEckman has not prevailed in its claims against the Turnpike C
action, (Board Finding).

ommission in this
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CONCLUSIONS OF LAW _

1. . The Board has subject matter jurisdiction over Eckman’s claim in the action based
on alleged improper compensation for work performed under the Contract and/or for additional
work performed beyond the scope of the Contract. Subject matter jurisdiction obtains here
‘because the Board is competent o hear contract claims against the Commonwealth, which is the
general class and type of case presented in Eckman’s claim. 62 Pa.C.S. § 1724; DGS v. Limbach

Cmwlth. 2004) affd per curium 895 A.2d 527 (Pa.

Company, et al., 862 A.2d 713, 71 6-20 (Pa.
2006); Employers Insurance of Wausau v, PennDOT, 865 A.2d 825, 833-34 (Pa. 2005); Inre

. Melograne, 812 A2d 1164, 1166-1167 (Pa. 2002); Frye Construction, Inc. -v. City of

Monongahela, 584 A.2d 946, 948-949 (Pa. 1991); Department of Public Welfare v. UEC, Inc.,
397 A.2d 779, 784-85 (Pa. 1979); Feingold v. Bell of Pa., 383 A.2d 791, 793-794 (Pa. 197’_7).

2. In order to establish an action for breach of contract, a party must demonstrate the
existence of a confract, breach of duty imposed by the contract, and damages. J.P. Walker Co.,
Inc. v. Excalibur Oil Group, Inc., 792 A.2d 1269, 1272 (Pa. Super. 2002).

es with reasonable certainty. A.G. Cullen
08 A.2d 1145, 1174 (Pa. Cmwlth. 2006);
ing, 810 A.2d 672, 685 (Pa.

3. A confractor must establish its damag

Consfruction V. State System of Higher Education, 8
TW.S. Delavan, Tnc. v. Eastern American Transport and Warehous

Super, 2002).

The cardinal rule for inferpreting a contract is to ascertain the intent of the parties
at the time the coniract was made and give effect to that intent. Dick Enterprises V. Department:
(Pa. Cmwlth. 2000); Dep’t. of Transp. v. Brozzetti, 684

of Transportation, 746 A2d 1164, 1168
A.2d 658, 663 (Pa. Cmwlth. 1996)..

5. Under the law of confracts, when coritract ferms are clear and unambiguous, the
infent of the parties will be determined from the contract itself. Department of General Services
920 A.2d 973, 989 (Pa. Cmwith. 2007), ciring Kzipp v. Kripp, 849 A.2d

v. Pittsburgh Bldg. Co.,
1159, 1163 (Pa. 2004); Dep’t. of Transp. V. Brozzettl, 684 A.2d 658, 663 (Pa. Cmwith. 1996).

4.

6. However. a confract is ambiguous if it is reasonably susceptible to different

constructions, is obscuré in meaning through indefiniteness of expression, or has a double
artment of General Services v. Pittsburgh Bldg, Co., 020 A.2d at 989 (Pa. Cmwlth.

Brozzetti, 684 A.2d at 663.

meaning. Dep )
2007); Dep’t. of Transp. V.

Tn order to construe the meaning of a contract containing an ambiguity, the Board -
umstances surrounding the contract in order to ascertain the intent of the
Bracken Construction Co., 457 A.2d 995, 997 (Pa. Crwth. 1983). -

7.
may examine the circ
paities. Dep’t. of Transp. V.

8. - When an cxamination of the circumstances surrounding the execution and
performance of a contract fails to clarify the intent of the parties, a court may employ various
ion to determine the legal effect of the contract’s language. Dep’t. of

rules of contract construch ]
Transp. v. Bracken Construction Co., 457 A2d 995, 997 (Pa. Cmwth. 1983).
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: Tt is a well-established principle of contract interpretation that in case of a conflict
" between specific and general provisions, the specific provisions shall prevail. Ex. P-1 at PATC
17489 (Section 105.04); In re Alloy Mfe, Co. Emples. Trust (Minnotfe Appeal), 192 A.2d 394,
396 (Pa. 1963); Dick Enterprises, Inc. v. Commonwealth, Department of Transportation, 746
A2d 1164, 1169 (Pa. Cmwlth. 2000); Commonwealth v. Brozetti, 684 A.2d 658, 665 (Pa.

Cmwlth. 1996).

10. ' If the language of the contract and the intent of the parties remain ambiguous,
such ambiguity will be construed against the drafter of the contract documents. See e.g.
Department of General Services v. Pittsburgh Blde Co., 920 A.2d at 989, citing Jay Twp. Auth.

" v. Cummins, 773 A.2d 828, 832 n.3 (Pa. Cmwith. 2001); Sun Co. v. Pennsylvania Tompike

Comm'n. 708 A.2d 875, 878-879 (Pa. Cmwith. 1998); Department of Transportation v. E-Z
th. 1993); State Public School Building Authority v.

Parks, 620 A.2d 712, 718 (Pa. Cmwl

Quandel, 585 A.2d 1136, 1144 (Pa. Cmwlth. 1991); Commonwealth, Dep't of Transp. v.
Semanderes, 531 A.2d 815, 818 (Pa. Cmwlth. 1987); Cent. Transp. v. Bd. of Assessment
Appeals, 417 A.2d 144, 149 (Pa. 1980). e ‘ :

11. - SPF31.00 did n0.t re-define “selected borrow excavation”, but rather, the Contract

generally incorporated the provisions of Publication 408/2003-3 including Section"205. .
N.T. 55-57, 126-129, 228-237; Exs. P-1 at PATC 17450, P-3, P-10; Board Finding.

9.

12.  Because the Contract contained a conflict between both SPF31.00 and Pub. 408 §

205 and the drawings, the Contract, as a whole, was ambiguous as to whether “selected borrow
" excavation” referred to on site or offsite Type B rock. N.T. 55-64, 72-74, 126-129, 194-202,
'228-237; Exs. P-1, P-9, P-10, R-3A; Department of General Services v. Pittsburgh Bldg, Co.,
920 A.2d at 989 (Pa. Cmwlth. 2007); Department of Transportation v. Brozzetti, 684 A.2d 658,

663 (Pa. Cmwlth. 1996).

13.  The ambiguity of the Contract language in the drawings, Pub. 408 § 205 and the
poorly drafted Special Provision SPF31.00 was further confirmed by the response of Tumpike
Commission representatives when they too agreed with Eckman representatives, as least initially,
that the language of SPF31.00 suggested the existence of Type B rock on the Project site. .
N.T. 55-64, 72-74, 194-202; Exs. P-9, P-10, R-3A; Department of Transportation v. Bracken
Construction Co., 457 A.2d 995,997 (Pa. Cmwth. 1983). . .

14, A contractor’s reliance on ecrroneous or ambiguous confract language is
unreasonable where the contractor has additional knowledge which puts it on notice as to the

_error or clarifies the perceived ambiguity and correctly informs it as to the actual scope of work
it will have to perform under the contract’ Joseph B. Fay Co. v. Pennsylvania Turnpike Comm’n,
. 2005 PA Bd. Claims LEXIS 3, at ¥14-16; Argeros & Co., Inc, v, Cmwith, Dept. of Transp., 447
A.2d 1065, 1067 (Pa. 1982); Cmwith., Dept. of Transp, v. Brayman Constr, Co., 382 A.2d 767,

769 (Pa. 1978). -

. - . 15, A confractor is not owed additional compensation due to ambiguous or erroneous
contract language whese its officers knew, prior fo bid and regardless of any such ambiguity or
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error in the contract language, that the contractor would have to pay a higher price than what it

| bid for a particular item of work. " Joseph B. Fay Co. v. Pennsylvania Turnpike Comm’n, 2005

PA Bd. Claims LEXIS 3, at *14-16; Argeros & Co., Inc. V. Cmwlth, Dept. of Transp., 447 A.2d
1065, 1067 (Pa. 1982); Cmwith., Dept. of Trangp. v. Brayman Constr. Co., 382 A.2d 767,769

(Pa. 1978).

-

- 16.  An owner breaches no coniractual duty by failing to compensate a confractor at

higher prices than those the coniractor submitted in its bid when that contractor relies,
unreasonably, on ambiguous contract language in formulating its bid prices. Joseph B. Fay Co. v.

Pennsylvania Turnpike Comm’n, 2005 PA Bd. Claims LEXIS 3, at *14-16; Argeros & Co., Inc.
v. Cmwith. Dept. of Transp., 447 A.2d 1065, 1067 (Pa. 1982);  Dept. of Transp. v. Braym
Constr, Co., 382 A.2d 767, 769 (Pa. 1978). :

17. . Because BEckman’s reliance on the ambiguous language of SPF31.00 was
unreasonable where it knew it was required to obtain Type B rock from an offsite source to
fulfill the selected borrow excavation requirement the Turnpike Commission is only required by
the Contract to pay for selected borrow excavation at the $1.50/cy rate submitted in Eckman’s
bid. The Turnpike Commission’s refusal to pay Eckman the higher foreign borrow excavation
rate at $35/cy for its fulfillment of the Contract’s selected borrow excavation requirement does
not represent any breach of Confract by the Tumnpike Commission, and Eckman’s claim for
damages in this regard must be denied. Joseph B: Fay Co. v. Pennsylvania Turnpike Comm’n,
2005 PA Bd. Claims LEXIS 3, at ¥14-16; Argeros & Co., Inc. v. Cmwlth, Dept. of Transp., 447

A.2d 1065, 1067 (Pa. 1982); Cmwith., Dept. of Transp. v. Brayman Constr. Co., 382 A.2d 767,

769 (Pa. 1978).
' 18. A contractor who performs work beyond the scope of its contract at the direction
of the owner is entitled to additional compensation. A.G. Cullen Const., Inc. v. State System of

Higher Educ., 898 A.2d 1145, 1171 (Pa. Cmwlth. 2006) citing Dep’t. of Transp:. v. Gramar
Constr. Co., 454 A.2d 1205, 1207 (Pa. Cmwith. 1983); Dep’t. of Transp. v. Paoli Construction

D My s b
Co., 386 A.2d 173, 175 (Pa. Crawlih. 1978).

19.  To be entitled to compensation for extra work, a contractor must demonstrate that
this work was performed, that it was requested by the owner and that it was not required by the
terms of the contract as agreed to by the parties. A.G. Cullen Const., Inc. v. State System of .

. Higher Bduc,, 8§98 A.2d 1145, 1171 (Pa. Cmwlth. 2006) citing Dep’t. of Transp. v. Gramar
Constr. Co.. 454 A.2d 1205, 1207 (Pa. Cmwith, 1983); Dep’t. of Transp. v. Paoli Construction
Ca., 386 A.2d 173, 175 (Pa. Cmwilth. 1978). .

. 20. A contractor must establish its damages for alleged extra work or breach of
contract claim with reasonable certainty. A.G. Cullen Construction v. Stafe System of Higher
Education, 898 A.2d 1145, 1174 (Pa. Crwith. 2006); J.W.S. Delavan, Inc. v. Eastern America -

Transport and Warehousing, 810 A.2d 672, 685 (Pa. Super. 2002).
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_ 21, Section 105.14 of the Contract required that Eckman be held responsible for -
proper disposal of all excess excavation and waste material. N.T. 135-137; Ex, P-1 at PATC

17490).

i 22, Section 203.3(k) (“Construction”) of the Contract required Eckman to dispose of
unsuitable and surplus material in suitable waste areas obtained, as specified in Section 105 .14 of

the Contract. N.T. 135-137; Ex. P-1 at PATC 17570.

. 23, Secction 104.02 of the Contract (“Interpretation of Approximate Estimate of
Quanitites”) required Eckman to “[rJemove any surplus materials from the site at no additional
expense to the [Turnpike] Commission”. Ex. P-1 at PATC 17467. '

24.  As there are no unusual circumstances such as a significant misrepresentation in
the bid documents as to quantity or quality of excavation to be performed on the job or some
similar problem, the Board finds no reasén under these circumstances not to apply Sections
105.14, 203.03(k) and 102.04 of the Contract 1o Eckman’s claim for disposal of excess waste
material. (N.T. 134-137; Ex. P-1 at PATC 17467, 17490, 17570; Board Finding).

25,  Because 1) there is no factual support for Eckman’s assertions that it hauled
excess unsuitable material away from the jobsite or that it was ordered to do this work by the
Turnpike Commission 2) the Contract provides no basis for a contractor recovering costs for
hauling excess material away from the jobsite and 3) Eckman did not establish its damages in
support of its extra work claim for hauling unsuitable material away from the jobsite with
reasonable certainty, the Turnpike Commission did not breach the Contract by failing to pay
Eckman’s claim for haiiling unsuitable material offsite and Eckman’s extra work claim must be
denied in fill. A.G. Cullen Const.. Inc. v. State System of Higher Educ., 898 A.2d 1145, 1171
(Pa. Cmwith, 2006) citing Dep’t. of Transp. v. Gramar Constr. Co., 454 A.2d 1205, 1207 (Pa.
Cmwith. 1983); Dep’t. of Transp, v. Paoli Construction Co., 386 A.2d 173, 175 (Pa, Crawlth. -

1978).

26.  Asthe Board has determined that Eckman has not established either of its claims
in this matter, Eckman is not a prevailing party in this case. 62 Pa.C.S. § 3935(b); A.G. Cullen
Constr.. Inc. v. State System of Higher Education, 898 A2d 1145, 1164 (Pa. 2006); C.0.L. 26-

31, 39.

97.  Because Eckman is not a prevailing party in this case, it therefore cannot recover
attorney’s fees pursuant to 62 Pa.C.5. § 3935. 62 Pa.C.S. § 3935(b); A.G. Cullen Constr,, Inc. v.

State System of Higher Bducation, 898 A.2d 1145, 1164 (Pa. 2006)..

28.  Because Bckman did not timely submit 4 request for ‘intexpretation in éccordance
with Section 102.15 of the Contract, the Tumpike Commission was not required to issue an
addendum regarding SPF31,00 and selected borrow excavation. N.T. 77-80, 183-186; Ex. P-1 at

PATC 17490. .
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~29.  The Contract did not require the Turnpike Commission to pay Eckman additional
compensation above its bid price of $1.50/cy for its obtaining Type B rock in fulfillment of the
work item entitled “selected borrow excavation (rock)”, item no. 4205-0200. N.T. 62, 88-90,

114, 188-192; Department of General Services v. Pittsburgh Bldg. Co., 920 A.2d 973, 989 (Pa.
A.2d 1159, 1163 (Pa. 2004); Joseph B, Fay Co. v.

Cmwlth. 2007), cifing Kripp v. Kripp, 849
" Pennsvivamia Turnpike Comm’n, 2005 PA Bd. Claims LEXIS 3, at *14-16; Dick Enterprises V.
" Dep't of Transp., 746 A.2d 1164, 1168 (Pa. Cmwlth. 2000); Dep’t of Transp.n v. Brozzetti, 684
A.2d 658, 663 (Pa. Cmwlth. 1996); Dep’t of Transp. v. Brayman Constr, Co., 382 A.2d 767, 769

(Pa. 1978); Board Finding. :

30, Because Sections 102.04, 105.14 and 203.3(k) of the Contract state that the

contractor is responsible for the hauling of surplus or unsuitable excavated material away from
the jobsite, the Turnpike Commission was not required to reimburse Eckman for performing any

such hauling of unsuitable material, N.T. 135-137; Ex. P-1 at PATC 17467, 17490, 17570;

Department of General Services v. Pittsbureh Bldg. Co., 920 A.2d 973, 989 (Pa. Cmwlth. 2007),

citing Kripp v, Kripp, 849 A2d 1159, 1163 (Pa. 2004); Dick Enterprises v. Dep’t of Transp., 746
A.2d 1164, 1168 (Pa. Cmwlth. 2000); Dep’t of Transp. V. Brozzett, 684 A.2d 658, 663 (Pa.

Cinwlth. 1996).

31. A prevailing contractor in a proceeding against a government agency to recover
any payment due may be awarded reasonable attorney fees if it is- determined that the
government agency acted in bad faith. 62 Pa.C.8. § 3935 (b); A.G. Cullen Constr., Inc. v. State
System of Higher Bducation, 898 A.2d 1145, 1164 (Pa. Cmwlth, 2006). :

32.  An amount shall be deemed to have been withhéld in bad faith to the extent that
the withholding was arbitrary or vexatious. 62 Pa.C.S. § 3935(b); A.G. Cullen Constr., Inc. v.

" State System of Higher Education, 898 A.2d 1145, 1164 (Pa. Cmwlth. 2006).

33,  Arbitrary and vexatious are defined respectively as “based on random or
convenient selection or choice rather than on reason or nature” or “without sufficient ground in
either law or in fact and if the suit served the sole purpose of causing annoyance.” A.G..Cullen
Constr.. Tnc.. 808 A.2d at 1164-1165 (citing Cummins v. Atlas R.R. Constr. Co., 2002 Pa. Super.

—r ey oD -
418, 814-A.2d 742, 747 (Pa. Super. 2002) (quoting Thunberg v. Strause, 682 A.2d 295,209 (Pa.
1996))). - .

. 34. Because 1) Eckman was not éprevaﬂing party in this case pursuant to 62 Pa.C.S.
§3935(b); 2) the Tumpike Commission was not required to issue an addendum regarding
SPF31.00 and selected borrow excavation; and 3) the Tumnpike Commission was not required to

pay Eckman either at a higher rate for its obtaining offsite Type B rock or for hauling unsuitable
material away from the jobsite as extra work; the Turnpike Commission’s conduct and refusal to
pay Eckman ¢n its claims do not constitute bad faith. A.G. Cullen Const., Inc, v. State System of

Higher Educ., 898 A.2d 1145, 1171 (Pa. Cmwlth. 2006) citing Dep’t. of Transp. v. Gramar
. Constr. Co., 454 A.2d 1205, 1207 (Pa. Cmwith. 1983); Dep’t. of Transp. v. Paoli Construction -

Co,, 386 A.2d 173, 175 (Pa. Cmwlth. 1978); C.0.L. 26-31, 39; Board Finding,
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OPINION

_ ‘This matter céncerns a. publicly bid contract between J.D. Eckman, Inc. (“Eckman”) and"
the Pennsylvania Tumpi]ié Co@ssion (“Turnpike Commission”), Contract Nc.). 65-03 6-RCLF-
C (the _“Contract”), for the replacement of bridges located at Mﬂei)osts 197.19 and 197.20
_carrying S.tate Tr‘uck Route 641 over a stretch of the Pennsylvania Turnpike in Franklin County,

‘a.ud —replacéﬁlent of existing sign panels in Franklin, Hun’ci%lgt'on & Fulton: cougﬁés, Pennsylvania
(\“:he “Project”); -~ Among other things, Eckman was quﬁired by the Contract to acquire
approxiniétely 12,528 c.ubic yards of a specific tyﬁe of rock fill material (“Type B rock”) in-
fulfillment of the work iiém entitled “selected borrow excavation (rock)”, item no. 4205-0200
(herein referred to as “selected borrow excax;aﬁon (rock)” or “selected borrow. excavation™).
This selected borrow excavation (rock) was to be used in constrﬁcting_ embankments which
supported the abutments to the briciges.l Eckman submitted its bid price for selected borrow
excavation under the assumpti-on that it could find Type B rock on the Project site. _Howéver,
sufficient Type B rock did not exist on site, and Eckman was cozﬁpe]léd to acquire Type B rock
from an offsite location and haul it to the jobsite to :ﬁﬂﬁﬂ.the Contract’s select;ad borrow
excavation requirement. The ﬁrice which Eckman should be paid for this Type B rock is fhe
central issue in dispute between the parties. |

BEckman filed a Complaint with this Board on August 27, 2007. Eckman alleges damages

in the amount of $351,854 comprised of: 1) $294,202 resulting from the Turnpike Commission’s

1'The Contract also called for a work ifem entitled “selected borrow excavation (structure backfilly", item no. 1001~

0730, in the amount of 3981 cubic yards. The 12,528 cubic yards of “selected borrow excavation (rock)”, jtem no.
4205-0200” for use in constructing the bridge embankments is distinct and separate from the 3981 cubic yards of
%. R-3A, sheets 3, 10, and 14 of 205). The 3981 yards of -

“selected bomrow excavation (structure backfil)”. (E
keelected borow excavation (structure backdill)” are not at issue in this case. At times we will refor to the selected

borrow'f_ ‘excavation {rock) as simply “selected borrow excavation”, . All future references to “selected borrow
excavation” herein refer only to “selected borrow excavation (rock)”, item no, 4205-200.
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failure to pay Eckman for selected borrow excavation (rock) at the price of $35/cubic yard®.
(“cy™), as opposed to Eckman’s bi‘d' price of $1.50/cy for this item, f;)r'écquiring 8,405.78 cubic
yards® of Type B rock from an offsite source 'an‘d hauling it to thc-jobsite; and 2) $57,652 worth -
of extra work Eeyénd the scope of the Coniract for haul;'ng excess unsuitable material related to
the seiected borrow excavation controversy found on the Prqj:_act avs;ay,ﬁdm the jobsite. Eckman
alsé alleges bad faith .011 the part of the Turnpike Commission pursuant fo 62 Pa.C.S. §39?->5-' of
the Commonwealth Procuremerit Code and seeks appropriate' costs and attorneys fees in this
matter. _ |

The Turnpike Commission filed an Answer ;and New Matter on October 26, 2007, to
which Eckman replied on November 9, 2007. 'Iheree;ﬁer, the Tumpike Comﬁ:ission filed a
Motion for JI.;ng'Jlel}t on the Pleadings on December 21,.2007, which. was .deni.ed. by the Boara
by Order of February 1, 2008. On July 14, 2009, Eckm.an filed a Motion fqr Summary Judgment
as to the timeliness of Eckman’s claim submission beforé the Board, which was granted in an

order dated Septeﬁlber 28, 2009. The Board held a hearing to address Eckman’s claims on

QOctober 20, 2009.

Eckman’s Primary Claim
The bulk of the damages claimed by Eckman concerns a particular special ﬁrovision to

the Contract and relates to the price at which Eckman should be compensated for acquiring and

% $3 3/§y is the bid price Eckma-n submitted for the work item entitled “foreign borrow excavation”, item no. 0205-
0100. See N.T. 89-90, 118-123, 134-143; Ex. P-18. .

* The Turnpike Commission eventually permitted Eckman fo use approximately 4122 cubije yards of on site
material in place of Type B rock as part of its fulfillment of the 12,528 cubic yard requirement for selected borrow
excavation. The Turnpike Commission determined that using some portion of on site material in place of Type B

' ymise the stability of the access road to the bridge. Thus the 4122 cubic yards of on site

rock would not compro
material was not used on the actual bridge abutments themselves. The Turnpike Commission ‘approved this
concession fo Eckman to maximize the project’s efficiency and to save Eckman some money by reducing -the

amount of offsite Type B rock it would have to haul back to the jobsite.
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placmg Type B rock on the jobsite. The Contract bid documents mcorporated the standard

spemﬁcatwns found in Pennsylvama Depariment of Transportatmn Specifications, Pubhcatlon
408/2003-3,* effective date April 2, 2005 These speclﬁcatlons included Section 205 which -
addressed various types of borrow excavation matenal and provided correspondmg definitions
for same (hereinafter “Pub, 408 § 205”). In this instance, the Contract also mciuded a speclal

provision entitled “F31.00 - Selected borrow excavation (Roek) and Embankment; Item 4205-

0200” (hereinafter “SPF31.00) which, as its title suggests, also addressed the types of
éxcavation to be perfonﬁed on the Project. Additionally, the plans and drawin_gs for the Confract
(“Conf:act drawings” or “drawings”) directed Eckman to use Type B rock in areas that were

cross-referenced with the work item entitled “selected borrow excavation (rock)”, 1tem no. 4205-"

0200.
‘When submlttmg its bid on the Project, Eckman quoted a bid price of §1.50/cy for this

selected boxrow excavation item because it mtelpreted the Special Prov1s1on, SPF31. 00 to

indicate that thls selected borrow excavatlon referring to Type B rock could be found on the
Project jobsite. Bckman’s bid price of $1.50/cy for selected borrow excavation chd not assume
the need to acquire Tjrpc B rock offsite and haul it back fo the Proj eot. However, in fact, no
Type B rock existed on site, and Eckman eventua]ly had to obtain this Typc B rock entirely from

offsite sources. In the course of acquiring the offsite Type B rock, Bckman mcurred ‘substantial

édditional hauling costs not reflected in the bid price of $1.50/cy it submitted for selected borrow

excavation (rock).

4 We note that Eckman has mlstakenly submitted & copy of “Section 205 — Borrow Excavation” frbm Publication
_ 408/2003-4, instead of Publication 408/2003-3. However, the pa.rtles stipulated during the Board hearing (and the
" Board agrees) that there is no material error here as Section 205 in both Publication 408/2003-3 and Publication

" 408/2003-4 are 1dent1c:al. (Exs. P-1 at PATC 17450 P-10; N.T. 105-106, 166-168; Board Finding).
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Eckman clmms the Contract, partlcularly Special Provision SPF31 00 erroneously
mdlcated that the selected borrow Type B rock existed on site and misled Eckman mto
submitting an incorrect price for this item. Therefore argues Eckman because the Contract did
not otherwzse include a work item addressing a contractor’s costs in obtainig Type B rock
off'31te it should be compensated at the $35/cy rate it submitted in its bid for the work item
entitled “forezgn borrow excavatlon” item no. 0205 0100, for obtaining the Type B rock offsxte
In contrast to “selected borrow excavation”, Eekman interpreted “foreign borrow excavation” as
referring to- materlal from offsite sources and thus, asserts Eekman its foreign borrow excavation
bid price of $35/cy accurately reflects its real costs for the Type B rock. Therefore, Eckman
asserts, the foreign borrow bid price of $35/cy should be the measure of its compensation for its
selected borrow excavation work rather than its bid price of $1. 50/cy Alternatively, Eckman
argues that-the Contract, with Special Provision SPF31.00, wais at very least ambiguous with
regard to selected borrow excavation and whether or not Type B rock e:usted on sﬂ:e, and

~ submits that thls Contract ambiguity should be construed against the Turnpike Comm15510n since
the Commission drafted SPF 31 00 and the Contract as a whole. See e.g., Department of General

Services v. Pittsburgh Bldg Co., 920 A.2d 973 (Pa. Cmwith. 2007).

To support its arguments, Eckman Jooks to those portions of Special Prov:isien SPF31.00
which ind-jcate that the requisite Type B rock woulct be found on site by way of several -
references to, and heavy' eniphasis upon, on site excavation and use of on site material.
Specifically, Eckman focuses o:t certain lead in langnage end technical instructions regarding the
placement of rock, Types A, B and C in SPF31.00 and claims that references in the provieion to

locating and identifying a source for the rock ‘Wthm the Im:uts of Class I Excavation”

effectlvely represents that the roek will be.found on the Pro;ect sife since the parties do not
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- dlspute that the entire Pro;;eet——mcludmg construction of the embankment benches—was located
within the 111n1ts of Class 1 Excavahon Eckman also argues that the instruction in SPF31 00 fo -
“stage construction to obtain on site material” indicates that Bckman was required to locate the
Type B rock on site and that fhis instruction was further reinforced where SPF31.00 stated the |
intent fo optimize use of material from on site excavation. | .

Eckman afgﬁes it was further misled as‘ to how to interpret SPF31.00 and whether there
was Type B rock on the Project site by the Turnpike Commission’s coe&uct during discussions
immed.iaéely prec'edjng- Eckman’s bid submission'ie early Feb‘fuary 2006; Here, Eckman alleges
that 'the Tmﬁpike Commiesion’s representative, Mr. Brad Upde;gr‘ave, misled Bck:man;s
estimator, Mr. David Gates, by peoxdding conflicting information when Mr. Updegfave and
Mr. Gates discussed whether there existed sufficient Type B rock on site for the “selected borrow
excavation (rock)” woek'item and whether or not SPF31.00 was fo be interpreted as indicating
that selected borrow excavation Type B rock could or could not be found on the Project site.
Eckman also alleges ﬁlat, as a result of these discussions, the Tumpike Comreission knew that
Eckman would prepare its bid according to Eckman’s intexpret__atien that selected borrow
exeavaﬁoe, as used in .SPFBI.OO, meant that Type B rock could be foend on site, and further
asserts that neither Mr. Updegrave 1;01_' eny other Turnpike Commission representative corrected
Eckman’s mistaken assumption prier to its bid submission ﬁﬂl an addendum or some other form
of communication issued to all the prospective contractors. '

. The Turnpike Commission disegrees that Special Provision SPF. 31.0.0 or 'an};thing else in
the Conﬁaet bid documeﬁfs either suggested that Type B rock could-be found on sife or was
amb1guous regardmg the meaning of selected boxrow excavation. "It argues that the term

“selected borrow excavation” is clearly defined in its Pubhcatlon 408 general specifications to
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mean material “bonowe&” or -brought in from' offsite and that SPFBI.OO, when read in
conjuncﬁon with the Contract as a whole, including the drawmgs and the applicable prowsmns
of Publication 408 specifications, clearly indicated that the selected borrow excavation Type B .
rock required for the bridge embankments would havc to be brought in from off the Project
jobsite. The Turnpil'{e Commission also contends that, in any case; its representatives expressly .
:mformed Eckman Rﬁg; ;Eo Eckr:r'lan’s bid submission that selected borrow excavaﬁéﬁ :l"ype B
rock referenced in éPFél.OO would have to be brought on 1;0 the Project from offsite. The
Turnpike Commissioﬁ argues that Eckman. arbitrz;rilf ignored what it had been told by
Mr. Updegrave and had mo reasonable bas.is to interpret SPFBI.QO as it did or to assume the
pfesence of Type B. rock on the jobsite after hz;wing received Mr, Updegrave’s final noﬁﬁcaﬁon
‘{0 the contrary. Therefore, according to the Turnpike Commission, the .decision of Bckman to
silbmit a bid price o;E $1.50/cy for selected borrow excavaﬁon was made with actual knowledge
that no Type B rock ex;sted on site and that this price became a term of the parties’ agreement
Thus, according to the T urnpike COIDIIHSSIOD, the Contract prowdes 1o basis for Eckman’s

request to be paid for selected borrow excavation at its foreign borrow excavation bid price of

$35/cy.

” Dzscussxon
'In order to estabhsh an action for breach of contract, a party must demonstrate the

existence of a contract, breach of duty mposed by the cor;tract, and damages. 1.P. Walker Co.,

Inc. v. Excalibur Qil Group, Inc., 792 A.2d 1269, 1272 (Pa. Super, 2002). Under the law of

contracts. when contract terms are clear and unambiguous, the intent of the 'parties will be

determined from the contract itself. ‘Department of General Services v. Pittsburgh Bldg, Co., 920
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A2d 973, 989 (Pa. Cmwith. 2007), citing Kripp v. Kripp, 849 A.2d 1159, 1163 (Pa. 2004);

ﬁeﬁaﬂment of Transportation v. Brozzetti, 684 A.2d at 663. However, a coniract is ambiguous ~ -

if it is reasonably susoeptible to different consiructions. is obscure in meaning through
mdeﬁmteness of expression, or has a double meanmg Id In order to construe the meaning of a

contract containing an ambiguity, the Board may examine the cncumstances surrounding the

contract in order to ascertain the intent of the parties. Departmcnt of Transportatlon v. Bracken

Constroction Co., 457 A.2d 995, 997 (Pa. Cmawth. 1983). Ultimately, however, if the language .

of the contract and the intent of the parties remain ambiguous, such amb1gmty is properly

consimed against the drafier, bere, the Tumpike Commlsswn See, Dep_artment of General

Services v. Pittsburgh Bldg Co., 920 A.2d at 989.

The Coniract Documents

Perﬁnent Contract provisions include SPF31.00, which states, in relevant part, as follows:.

F31.00 SELECTED BORROW EXCAVATION (ROCK) AND
EMBANKMENT (ITEM: 4205-0200)

"~ F31.01 Description — This work is the construcﬂon of embankments
and bacldlls.

F31.02 ‘m .

(2) Bmbankment Material. Obtain material for embankment
construction from the various classes of excavation on the )
project, including Common Borrow Exéavation, Foreign
Borrow Excavation, and Selected Borrow Excavation, all

meeting the following requirements:

. Rock; Typé B. Durable, sound, and hard sandstone greater
than 90 percent pure sandstone with less than 10% non-
durable rock. Lm:lestone or other rock types, may only be
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used with the approval of the- Commission’s: Geotechnical
Representative, Neither material width nor thickness shall
be less than one third: its length., Acceptance will be based -
on visual inspection. B . '

F31.03 Construction
[ ] [ ] [ ]

“Locate and identify a source meeting the requirements above for each category

of rockithin the limits of Class 1 Excavation.

‘Subsurface soil and geological information was used to estimate quantities. and
locations of durable rock. The infent is to optimize the use of material from
excavation. The classified materials are to be used to the extent practical to
obtain quality construction. This is not fo imply that the classified material as
identified is not subject to change during construction, but is to be used unless
otherwise directed. Variations of depth and character from those shown are not a

basis for changed conditions.

Stage construction to oblain on site material.  Off-site material meeting the
requirements may be used upon written authorization.” [Emphasis added].

(Ex. P-9).
The Conﬁ'act drawings indicated that the work item entitled “selected borrow excavation (rock)”,
item no. 4205-0200, was cross-referenced with areas designated to be ﬁlled with Type B rock; .

thus confirming that this selected borrow excavation Type B rock was fo be used for support of

' embankments near the bridge abutments.
The Board agfees with Eckman that tﬁe l-ang'uagé of Special Provision SPE 3‘1.00, m aﬁd

of itself, could reasonably‘have been interpreted to mean that Type B rock did exiét on the
Project site. Among. other things, SPF31.00 instructs.the contractor to perférm its excavation for .
each category of iock, includiné Type B rock, “within the limits of Class 1 excavation” and fo
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“stage the construction sequence based on the excavaﬁon of on site material”. These refcrences

m SPF31.00 to locatmg a source for this rock “mthm the limits of Class I Excavation” and

staging construction for excavation of these matenals on sﬂ:e do, in our view, mchcate that the

Type B rock can be found on the Project site, Indeed even Brad Updegrave, the .Turnp1ke

' Commxssmn § demgnated contact person for Pro;ect bldder inquiries, agreed when initially

" questioned by Eckman that SPF31.00 d1d 50 indicate.
The Board further finds that SPF31.00 created an amblgmty in the Contract documents as

a whole. Speelﬁcaﬂy, the Coniract generally mcorporated the prowsmns of Pubhcation

. 408/2003-3 including Section 205 (heremafter Pub. 408 § 205) “Selected borrow excavation”,

“common borrow excavation” and “foreign borrow excavation” were separately defined in Pub.

408 § 205 as followrs: |
SECTION 205 - BORROW EXCAVATION

205.1 DESCRIPTION - This work is s excavation of or obtaining embankment
maferial from borrow areas required as specified in Section 105.14 or from other

sources for construction of embankments or backfills.
Bomrow excavation includes Common Borrow Excavation, Foreign Borrow

Excavation, and Selected Borrow Excavatlon described as follows:

(2) . Common Borrow Excavation. Exeavatlon of suitablé material as specified

in Section 206.2 from borrow areas that can be measured before and after
excavation. Common Borrow Excavation also inclndes the removal of topsoil

from borrow areas and stockpiling as specified in Section 801.

(b)  Foreign bomrow excavation. Excavation of or obtaining safisfuctory
material from sources outside the limits of the project that cannot be measured

* before and after excavation.

(c) - - Selected borrow excavation. Excavation of or obtammg material used in

specific items of work and designated by quality, size, and/or gradation, from
sources outside the limits of the project that cannot ‘be measured before and after

excavation, [Empha31s added].

(Ex. P-10).
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Pub. 408 § 205 thus defined “selected borrow excavation” to_h:tean material from offsite sources.
This' section also cleﬁf_led that, in contrast to foreign borrow excavation, selected borrow
excavation referred to borrow excavation material that must meet certain speeiﬁcations as to
qdality, size and/or gradaﬁon such as those ath‘ibutable to Type B rock in SPF3 1.00, Thus the

deﬁmﬁons in Pub. 408 § 205 conflict with the indication in SPF31.00 that selected bomow -

excavation of Type B rock could be found on the Project site.

SPF31.00 also confficted with the Contract drawings. These drawings‘indicated that

Type B rock would only be found- from an offsite source in that the structure core borings
showed ho positive indication of rock material on the Ptojeet eite meeting the requirements for
Type B rock Also, the summary table of quantities in the drawings, entitled ‘EARTHW ORK
SUMMARY ENTIRE PROJECT” indicated that the 12,528 cubic yard requu'ement for selected
borrow excavation was separate from, and in addition to, the aggregate 24,411 cubic yards of
" total excavation from the various other classes of excavation inctuding the Class 1 excavation on
the Pro_]ect (Bx. R-3A, sheets 3 and 8 of 205). Beeause Class 1 excavation would be considered
on site excavahon for ﬂns Project, one can infer from the drawmgs sepa.rate identification of
12,528 cubic yards of selected borrow excavation from the 24,411 cublc yards of total
excavation (including Class D that selected borrow excavauon was not included in the
anticipated Class 1 excavation as Special Provision SPF31.00 suggested .

Although we find it to be a close questton when reading the Confract doeuments as
whole, we ultimately find agreement w1th Bckma.n that these documents, as written, are
ambiguous as to whether or not the selected borrow excavation Type B rock was to be found on

the Project site. Speclﬁcally, we note that, although the quantity estunates in the plans suggest

Type B rock was not to be found on site, the dxawmgs also stated that the summary table of
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estimated quanﬁnes did net waive or alter any prov:xsmns of the Contract (such as SPF31.00).
(Ex. R-34, sheet 3 of 205; See also Pubhcatlen 408/2003-3 Section 102. 04). Moreover, it is a
well-established principle of confract mterpretatlon that in case of a conflict between specific and
general prowsmns the specific provisions shall prevail, See Publication 408/2003-3, Section
.105.04. Thus the 1mphcat10n of SPF31.00, as a special provision fo the Contract, that selected
_ borrow exeavatlon Type B rock could be found on site was not enmely negated by the quantzty
estimates in the drawmgs or the conflict with Publication 408 definitions rega.rdmg the question
of whether selected b_orrov_v excavation referred to on site or effsﬁe Type B'rock,. Additionally,
as noted above, the ambiguity,of this language.in the C_o'nf.ract' and this poorly drafted speclal
provision was further confirmed by the response of Turnpike Commission representatives when
they too agreed with Eckman representatives, at least initially, that this Ianguege suggested the
xistence of Type B ook on the Project site. (N.T. 58-64, 72-74, 194-202). |
To summarize, the Board finds there to be an ambignity in the Contract documents as to
whether or not the “eelected borrow ez.:cavaﬁon” Type B rock would be found on the Project site

because SPF31.00 conflicts with the Pub. 408 § 205 definitions and certain aspects of the

Contract drawings. Nonetheless, for the reasons explained below, we find that it was not

reasonable for Eek:;;:tau to rely on this ambiguity in submitting its $1.50/cy bid price for this

selected borrow excavation and then seek a price adjustment fo $35/cy‘after it won the Contract.

Addmonal Czrcumstances Surrounding Bid Submission

Eckman argues that even under an mterpretation of the Contract most generous to the
Turnpike Commission, it is entitled to additional compensation for acquiring offsite Type B rock

as a matter of law because SPF31.00 was ambiguous and our courts have construed ambiguities
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against the drafter of the contract, in this case, the Turnp1ke Comzmission. Commonwealth Dept.

of Transp. v IA Construchon Cozp#, 588 A.2d 1327 (Pa. 1991). Although we agree that

SPF31.00 made. the Contract language, as a whole, amblguous on thls selected borrow Type B
rock issue, this finding is not dlSpOSltiVe of Eckman s claim. Case law has consistently held that
a conitractor’s reliance on erroneous or ambiguous confract language is unreasonable where the

contractor has additional knowledge which puts it on notice as to the error and correctly informs

it as to the actual scope of work it will have to perform under the contract. See e.g. Joseph B.

Fay Co v. Pennsylvania Turnpike Comm’n, Commonwealth of PennsyIVama, Board of Claims,

2005 PA. Bd. Claims LEXIS 3 at *14-16; Argeros & Co., Inc, v. melth, Dept. of Transp., 447

A.2d 1065, 1067 (Pa. 1982); meltl%.. Dept. of Transp. v. Brayman Constr. Co., 382 A.2d 767,
769 (Pa. 1978). Moreover, a contracfor is not owed additional compensation due to ambiguous
or erroneous contract language where its officers knew, prior to bid and regardless of any such
ambiguity or error in the contract language, that the contractor veould have to pay a higher price

than what it bid for a particular item qf Work. Id, Accordingly, an owner ‘breaches no
contractual duty by failing to compensate a contractor at higher prices than those the contractor
submitted in its bid when that contractor relies, unreasonably, en ambiguous or defective
contract langnage in formulating its bid prices. Id.

Here, the facts demonstrate that Eckman’s rehance on the language of SPF31 00 and the
ambiguity over the presence of selected borrow excavation Type B rock on the P;o_yect site in
- formmlating its bid price for the selected borrow exeaveﬁon requirement was jpatently ‘
unreasorable because: 1) Shortly before sebmittiﬁg its bid, Eckman wae explicitly informed by
the Turnpike | Commlssmn in a series of dlscussmns between their representahves that, regardless -

of the langnage in SPF31. 00, Type B rock would have to be brought on to the Project from -
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oﬁsitc;- 2) Bc_:lcmah determined from its own inspection of the jobsite aﬁd core borings in the
. drawings prior to submitting its bid that there was not suf‘ﬁcient‘ Type B rock on site to do the

‘job; and 3) after subm1ttmg its bid, but before the Contract was executed, Bckman received
" notification from the Tu.fnpike Commission that its $1.50/cy bid éﬁce for selected borrow
fexcavation deviated signiﬁcanﬁy from the cost estimate prepared by the Turnpike Commssion’s
engineer. Hovs-fever,' despite all the foregoing, Eckman made a business decision to proceed with

its bid as a whole knowing full well that its cost allowance for selected borrow excavation was

low because Type B rock would not be found on the Project site.

Discussions Prior to Eckman’s Bid Submission

The Contract permitted prospective bidders to segk clarification from the Turnpike
Cc_)mmissioﬁ as to any of the Contract’s provisions. Section 102.15 of the Contract bid
documents, entitled “REQUEST FOR INTERPRETATION OF PLANS, SPECIFICATIONS
OR OTHER. CONTRACT DOCUMENT S,” stated that a prospective bidder was permitted to
submit to the Chief engineer, no later than 10 days before the bid opeging date, a written request
for interpretation as to any part of the Contract, plans (drav;dﬁgs) and specifications. | Section
102.15 sfated that any such request for interpretation would be answered by the Turnpike
Cbmmissioﬁ solely in the form of an addendum issued to all bidders.

' The bidding pgriod for-the Project ran between December 21‘, 2005 and Februéry.S; 2006.
 During éhe bidding period, Mr. Gafes, an experienced bid estimator for Eckman, co:iduct_ed a
review of the Project site on behalf of Eckman fo det;rnﬁne, among other things, whether any
sujtable Type B rc;ck for the bridge embanl;ments could be excax;ated from on site sources.-

Following his inspection, Mr. Gates was of the opinion it Was highly improbable that any such
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Type B rock would be found. on site. Additionally, Mr. Gates’ review of the Contract drawings,

particularly the structure core boring results, led him to believe that there was .no Type B rock on

site. Mr. Gates also knew that it was unusual, “if not unheard of in the industry” for selected

box.'row excavation to refer to materials fo be thained on the jobsite, - (Plaintiff’s ‘Reply in

" Support 6_f its Proposed Findings of Fact and Conclusions of Law; N.T. 1_30-132). Neither Mr.
| Gates nor any other Eckman representative contacted the Turnpike Commssion to review the
foundation report relating to the geotechnical characteristics of ﬁe jobsite as was permitted by
the Section 102.05 of the Contract.

Eckman also failed to submit a request for interpretation before the 10-day period prior to
the bid deadline in accordaﬁce with Section 102.15 of the Confract as to the effect of SPF31.00
on this selected borrow excavation/Type B rock issue. In fact, at no time did Eckman subﬁlit a
written request for such an interpretation. However, a mere day or two before the bxd opemng
date of February 8, 2006, Mr. Gates did contact the Tumplke Commission’s dwg;nated.
representative, Mr. Brad Updegrave, and engage in a scries of phoné call communications with

- Mr. Updegrave regarding the'questi(;n of thtﬁer SPE31.00 and ifs use of the term selected
borrow excavation meant that Type B rock would be found on the Proj cct jobsite. |

Initially, Mr. Gates called Mr. Updegrave fo explain Eckman’é confusion as- to
interpreting selected borrow excavaﬁon as it was used within SPF31.00 aﬁd whether or not i;t
indicated Type B rock would be found on site or needed to be brought in from offsite.
Mr. Gates also mqmred of Mr. Updegrave whether an addendum :mght be issued by the

Tumplke Commission fo clarify the matter, even though Mr. Gates was aware that he was 100

late for properly submitting a written request for an interpretaﬁdn under Section 102.15.
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During this initial conversation, Mr. Updegrave agreect with Mr, Gates that SPF31.00 was
confusing as to whether or not it ituticated there was eny Type B rock located on site.
Mr. Updegrave stated that he did not have personal knowledge’ regardmg the geotechnical
charactensucs of the Jobszte and told Mr. Gates he would look into the matter and get back to
him with an answer. _

Promptly afier this jnitial phone call, Mr. Updegrave consulted an engineer at S‘ucevic,. :
Piccolo-mjnil.and Kuchar Engiﬁeeﬁng, Inc. (“SP&K” , the engineeﬁng firm responsible for
producing the Centraet drawings, who informed hjm at the time that selected borrow excavation,
as used in SPFBI.OO,.did refer to on site maferial beceuse Type B reck did exist on site. Mr.
Updegrave called Mr. Gates immediately thereafter and shared with him this infermation
regarding the presence of sufticient Type B reck-ori the Project site. ‘

However, later that same day,- Mr Updegrave received a call from one of the partners of

SP &K, Domenic Piccolomini, Mr. Piccolomini was more familiar with the Project than the pI‘IOI
engineer with whom Mr. Updegrave spoke and better understood the Project and the naturc of
the Type B rock fill material required for the selected bomow excavation fo be used in
constructing the stesp-sloped embankﬁ:lent benches supporting the - bridge - abutments.
Mr., P1ccolom1m mformed Mr. Updegrave that the previous answer relayed to Mr. Gates was
incorrect. Mr. Piccolomini explained that the SPF31.00 reference to “selected bon'ow
. excavation” anticipated that Type B rock would have to be brought in from off the jobsite
beceuse the on site material was not suitable for use in the bridge emben]ﬂnent benches. |
Mr. ijdegrave also conferred with Ms. Bonnie .Shepler, the construction manager for the
Turhptke Conjmission, regarding the matter. Ms. Shepler, whose approval was needed for any

addendttm to the bid documents, instructed Mr. Updegrave that an addendum would not be
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issued because SPF31.00 was adequate in identifying all of the borrow excavation requirements
ﬁpon which a prospective contractor could calculate its bid. Mr. Updegrave was told by

- Ms. Shepler that the bid process would continue without the issuance of an addendum and that

Eckman should bid SPF31.00 as it saw it.

Mr. Updegrave calleci M. Gates p;dmptly after his discussion with Mr. Piccolomini
“about SP&K’S determmaﬁon reversing i‘ts earlier advice about the avaﬂabﬂityoof Type B rock on
the Project site. Mr. Updegrave spoke this last time to Mr. Gates befor;e Eckman submiited its

bid and informed Mr. Gates that his earlier information was incorrect and that the selected
borrow Type B rock would have to be brought in from off the jobsite, Mr. Updegrave also
passed along Ms. Shepler’s decision that no addendﬁm would be issued and that Ecﬁm would
have to bid SPF31.00 as it saw it. Mr Gates aclmowiedged the new information, that Type B |
rock would have to be hauled in from .an offsite so'urce, and réﬂected this final advice in his
notes. (N.T. 191-193; Ex. P-IS)._ Mr. Ubdegrave’s final advice to Mr, Gates regarding the need

to bring in Type B rock from offsite was never contradicted by the Turnpike Commission

thereafter.
In addition to the notice provided by the Turnpike Commission through Mr. Updegrave’s

final communication, Eckman’s own estimator, Mr. Gates, inspected the jobsite prior to bid and
' concluded that it was highly improbable any Type B rocig would be found on site. (N.T. 58-63).
The same can be said rega.rding Mr Gates® review of the 'struéturc ‘core boring results on the
Contract plans and &aﬁfiﬂgs. (N.T. 67-69). Therefo;:e, whén Mr. Updegrave finally informed
M. Gates that Type B rock would have to be brought in from offsite, it shouid reagqnably have

laid fo rest any lingeﬁng confusion and been seen as a confirmation of Mr, Gates’ earlier
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impressions from ﬁs inspection of thg jobsite that Typé B rock would have to be brougﬁt in from
offsite. | |
Despite_.all of the foregoing, Eckman formulated its bid price for the 12,528 cubic yards
of selected borrow excavation at a mere $1.50/cy. By contrast, Ecl_cman’s bid price for the 2000
cubic yards of foreign borrow excavation, which Eckman admits fo having interpreted as
referring to offsite excavatioﬁ and thus entailing hauling costs, was §35/cy: (N ’I‘ 1 i2). In light
of the fact that Bckman was given clear notice that selected borrow eﬁcav&_ttion referred to offsi.te
_ Tyﬁe B rock, this discrepancy in Eck:man’s prices for selected borrow excavation and foreign
borrow exc'a\}aﬁon demons&ates that Eckman ﬁﬁowmgly chose td ignore what it had eventually
learned through Mr. Updegrave—that regardless of the ambiguity in the contract language
created by SPF31.00, sélected borrow excavation Type B rock would have to be hauled in from
off the Project site. Under the foregoing circumstances, Eckman’s reliance upon its own

interpretation of SPF31.00, was completely unreasonable and ran contrary to its own actual

knowledge regarding the lack of sufficient Type B rock on the Project site.

Deviation Letter of February 9, 2006

_ Immediately following Eckman’s bid submission, on or about February 8,‘2006, but
before the-bid was awarded fo Bckman®, the Mp&e Commission wrote a letter to Eckman
dated February 9, 2006 Which; among other things, informed Eckman .that its $1.50/cy bid pﬁce
for “selected borrow excavétioﬁ (rock)”, item no. 4205-0200, significantly deviated ﬁc;m the

engincer’s estimate. This letter, following Mr. Updegrave’s statements to Mr. Gates befors

5 The record does not reveal the precise date on which the bid was awarded to Eckman. However, the Contract
indicates that it normally takes four weeks for a contract fo be executed after the bid opening date, (Ex, P-1at

_PATC 17453). The bid opening date was February, which would normally resuit in the Contract being executed
sometime in carly March 2006, In any event, the Contract execttion date took place before March 22, 2006, the
date on which Eckman received its official notice to proceed with its work. (Ex. P-1 at PATC 17449).
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Eckman’s bid submission and Eckman’s own inspection of the jobsite and drawings provided a

ﬁnal opportumty for Bckman to address its low ball price for selected borrow excavahon based -

on its incorrect assumption that Type B rock would be found on s1te Eckman instead chose to

ignore this warning, its own site inspection, and Mr. Updegrave s final advice and stick with its
submitte;d bid price of $1.50/cy for sé_lected borrow excavation (rock), item 10. 4205-200, which
did not account for the hauling costs entailed in obtaining offsite Type B rock. These additional
circumstances further reinforce the Board’s Vﬁnding that Eckinan was unreasonable in relying
upon the ambiguity in thé Contract cregted by SPF31.00 in éubmitting a bid baseci on the premise
that Type B rock could be found on the Project site.

Bckman also argues that, while it was given notice as to the absence of Type B rock on |
the jobsite, it was sixmﬁtaneously told by Mr. Updegrave, per Ms. Shepler’s instructions, 1;0 base
its bid on SPF31.00 “as it saw it.” Thus, Eckman asserts, the advice itsclf remained ambiguous
since f‘.be Turnpike Commission knew Eclqnlan rea.ci SPF31.00 to indic-:atc Type B rock was on
site; We are unpersuaded that the generic advice to Eckman to bid the specifications “as they
saw them” somehow amounted to an endorsement of a bid based on Typé B rock existing on site
after Mr. Updegrave’s specific advice to the contrary.

Eckman’s insistence that it was unsure of what rate to submit for selected borrow
excavation due to Mr. Updegrave’s inconsistent p'ositions regarding the on sife presence 6f robk
throughout their multiple communications is eqﬁally unpermlalsive. Eckman has nc;t i)diﬂtéd to
any evidence that would cast reasonable doubt on Mr. Updegrave’s ﬁnal communication
reversing his earlier answer.. Rather Mr. Gates’ tesﬁmony reveals that he understood from his
follow-up communications with Mr. Updegrave that rock would have fo _be brought in from an

offsite source. Thus any reliance upon a contrary intelpfetaﬁoﬁ of SPF31.00—even though
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SPF31.00 was ambiguous and conflicted with other parts of the Contract—was not reasonable

reliance on the part of Eckman. Joseph B. Fay Co. v. Pennsylvania Turnpike Comm’n, Board of ‘

Claims Docket No. 3565, (September 30, 2005); Argeros & Co., Inc. v. Cmwith, Dept. of

Transp, 447 A.2d 1065, 1067 (Pa. 1982); Cmwlth., Dept. of Transp. v. Brayman Constr. Co., 382

A2d 767,769 (Pa. 1978). (N.T. 235-239). Therefore, Eckman’s bid price for selected borrow

excavation at $1.50/cy is an enforceable term of the Contract despité the conflict between
SPF31.00 and other parts of the Conti‘acf; regarding selected borrow excavation and whether it

referred to on site Type B rock.
Finally, Eckman argues that an addendum to all prospective confractors regarding the

lack of on site Type B rock would have eliminated any confusion stemming from the ambiguity
created By the conflict between.SPF31.00 and other portions of the Contract documents,
Mr. Updegrave’s instructions, and the inconsistént answers provided by Mr. Updegrave.
Although, we wholeheartedly agree that the issuance of an addendum' by the Turnpike
Commission to all bidders cla.ﬁfying thJs poorly drafied SPF31.00 would clearly have been the
best. course (and would have évoided the unnecessa}y costs of tﬁis Iif:igatién for itself and the bid-

wiﬁm'ng contractor), Eckman simply waited too late fo pose this question in order to force the

Turnpike Commission to issue same.

Excess Waste Hauling Claim

In addition to its claim for a higher rate of compensation for the selected borrow

cxcavation Type B rock supplied 1o the Project, Eckman also claims it is due $57,651.70 as

compensation for extra work hauling excess unsuitable material from the job to a waste site.
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Eckman, through Mr. Michael Perloski, -one of its project managers, describes. the basis for this

claim as follows:

When we got into our disagreement about who was responsible for the payment
of the select borrow excavation as defined in F31, we said by bringing offsite
material to meet & need that was used in the job, we had material on site that now

needed to be hauled off, I think the original quantity of class one excavation on
the job was roughly 22,000 cubic yards. Out of that 22,000 cubic yards, the
special provision for select borrow led me to believe 12,000 of it was to stay on
site as select borrow, réhandle and place. So that means 10,000 of it would have

had to be hauled off the job, 10,000 cubic yards of excavation.
But since we didn’t find any of that 12,000 cubic yards on site, we now had fo -

“haul off the 22,000 cubic yards of material. This was a cost associated with
hauling that additional material offsite that we didn’t anticipate, which has no pay

item associated with it,

(NT 117-124, 134-143).
The Turnpike Commissmn dlsagrees that hauling excess unsuitable material was extra

work under the Contract, arguing that the Contract unequivocally required Bckman to haul

unsuitable material away from the jobsite at its own cost. The Turnpike Commission also

questions whether such hauling by Eckman evén occurred; denies that it specifically directed
- Eckman to c.10 any such work hauling unsuitable Jﬁaterial away from the jobsite; and asserts that,
regardless of whether the work was performed, Eckman failed to provide sufficient documentary
ewdence of the costs it incurred and thus did not meet its burden in establishing ifs damages for

this part of its cla:m
A contractor who performs work beyond the scope of its confract af the direction of the

owner is entitled to additional compensation. A.G. Cullen Const., Ing, v. State System of Higher

Educ,, 898 A.2d 1145, 1171 (Pa. Cmwlth. 2006) citing Dep’t. of Transp. v. Gramar Constr. Co.,

454 A.24 1205, 1207 (Pa. Crawlth. 1983); Dep’t. of Transp. v. Paoli Construction Co., 386 A.2d *

173, 175 (Pa. Cmwlth, 1978). To be entitled to compensation for extra work, Eckman must
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demonstrate that this work was performed, that it was required by the Turnpike Commission and
‘that it was not required by the terms of the Contract as agreed to by the parties, Eckman must

also establish its alleged damages for such work with reasonable certainty. A.G. Cullen

Construction v. State System of Higher Education, 898 A.2d 1145, 1174 (Pa. Cmwlth, 2006);
1.W.S. Delavaw; Inc. v. Bastern America Transport and Warchousing, 810 A.2d 672,‘ 685 (Pa.

Super. 2002).,
We find no merit to Eckman’s claim for allegedly hauling excess unsuitable material off .

the jobsite. To the extent this claim is‘based'on thé ambiguity ;:reatcd in the Contract by
SPF31.00 which Eckman asserts_le& it to the mistaken assumption that 12,000 cubic yards of
Type B rock was available for reuse on the jobsite (and thus reduced the total Class 1 excavation
to be removed from the site from 22,000 cubic yards to 10,000 cubic yards), we have alréady
determined that Eckman did not reasonably rely on the initial ambiguity created by SPE31.00
because it had actual knowledge that the Type B rock instead had to be brought in ﬁ‘(.)m offsite.
Eckman’s rationale for ﬂns second claim is Aﬁ:rther undermined by the fact that the selected‘
borrow quantity of 12,528 cubic yérds was never represented to ‘t;e included in, or part of, the
estimated 22,400 cubic yérds of Class 1 excavation, but was instead indicated to be a separate,
_ add_itionél quantity on the Project plans and dra“dnés.

Additionally, Eckman’s rationale for this excess hauling claim (ioes not_ support its
damage calculation. Speciﬁcglly, Eckman’s stated explanatioﬁ éf this claim would lead one to
conclude that there shouid have been approxhnatély 12,000 cﬁbic yards of excess maté:rial to be
removed from the site (See‘ Perloski tésﬁmoﬁy, N.T. 117-124, 134-143).- Auovsﬁg for the 4,122
cubic yards of on site mzifcerial the Turnpike Commissioh allowed Eckman io use in place ﬁf the

original Type B rock at certain locations, this reasoning would still suggest Eckman had
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approximately 8,000 cubic yards of excess material fo _remove.. However, its cost/damage

calculation (Exhibit P-18) shows it removing only 4,123 cubic yards. Thus, Eckman’s own

explanat;on for the creation of excess unmntable matenal which it claims to have hauled away as

a result of the selected borow excavation controversy, does not match its own damage estimate

for this work.
The foregoing discrepancy between its explanation for the excess unsuitable material and

its d'amage estimate for same serves fo farther highlight the fact that Eckman’s damage
ealculatlon for its alleged. hau}mg of excess waste matenal from the JObSIte due to the selected

borrow excava’aon issue is not supported by work tlckets supervisor logs or any other

contemporary record identifying speclﬁc quantities of material attributable to this issue. Instead,

this damage calculation appears to be an estimate by Mr. Perloski of some arbitrary portion of

Eckman’s ongoing general excavation bauling he believes was attributable fo the selected borrow

confroversy.
Under the circumstances of this case, we do not find that Eckman has adequately

quantified the amount of its alleged extra work hauling unsuitable material away from the jobsite

or 1dent1ﬁed sufficient documentation to substantiate its costs. In point’ of fact, Eckman has

failed to prowde the Board Wlth any credibie evidence that the actual cubic yard amount of Class
1 excavation on the site exceeded the estimated quantlty of Class 1 excavation initially est:lmated
in the summary tables of quantities in the Contract drawmgs In sum, Eckman’s extra work claim
for alleged hauling of excess unsuitable matenal from the Jobs1te fails factually because its

explanation of its claim is based on seversl meorrect premises, does not support its damage

caloulation and fails to qufmﬁfy the amount of this alleged extra work or calculate damages
AG. Cellen Construcﬁon V.

incuﬁed with reasenable certaiﬁty. (N.T. 117-124, 134-143; P-13).
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State System of Higher Educa on, 898 A.2d 1145, 1174 (Pa. Cowlth. 2006), J.W.S. Delavau,

Inc. v. Bastern America Transport and Warehous_g, 810 A.2d 672, 685 (Pa. Super. 2002).

Moreover, the Turnpike Commission is correct that, under Sectlon 105.14 of the
Contract, Eckman is “fesponsible for proper disposal of all excess excavation and waste

material”. (Ex. P-1 at PATC 17490). This responsibility is reiterated 111 Section 203.3(k)

(“Constraction”) of the Contract as follows:

(k) Unsuitable and Surplus Material. Dispose of unsuitable and surplus material in

suitable waste areas obtained, as specified in Section 105.14.

(Ex. P-1 at PATC 17570).

Section 102,04 of the Contract (“Interpretation of Approximate Estimate of Quantities™), also
directs the contractor to “[rJemove any surplus materials from the site at no aédiﬁonal expense {o
the [Turnpike] Commission™. (Ex P-1 at PATC 17467). Absent unusual circumstances such as a
significant misrepresentation in the bid documents as {0 quantfcy or quahty of excavation to be
performed on the _]ob or some sm:ula: problem, the Board finds no reason why it should not' ,
apply Sectlons 105.14, 203.03(K), 102.04 of the Contract to Eckman’s claim for offsite disposal
of excess waste material. N
Eckman has not established that the Coﬁira‘cfindicated otherwise or was ambiguous
regarding its responsibility to haul waste material away from the jobsite at its own cost, (N.T. .
134-137). Coupled with the fact ﬁﬁt Eckman did pot establish a factual expla:nation for this
claim in a credible manner, nor show ité damages as to its alleged extra‘ work with reasonable

certainty, the Board finds no basis for Eckman to recover on this claim. Accordingly, Eckman’s
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claim of $57,652 for its alle'géd. hauling of unsuitable on site material away from the jobsite must

_also be _denied.

Eckman’s bad faith claim is unsubstantiated

Eckman alleges bad faith damages under 62 Pa.C.S §3935 asserting the Turnpike
Commission: 1) knew Eckman interpreted SPF31.00 to indicate the presence of on site Tﬁm B
rock;‘ 2) was aware ﬂJat_Typé B rock would have to be brought in froﬁ:t an outside source, and yet
told Eckman to bid SPF31.00 as it saw it rather than instruct Eckman to submit a bid price for
selected bs;rrow excavation which accounted for the absence of on site Type B rock; 3) failed o
issue an addendum to all bidders prior to the bid submission dead]iﬁe to clarify the meaning of
selected borfow excavation,

Bad faith damages may be awarded to a prevailing party pursuant to 62 Pa.C.S. §3935if
it is determined that a government agency withheld monies owed to a contractor and did so in an

- arbitrary or vexatioﬁs manner. A.G. Cullen Constr.. Inc. v. State System of Higher Bducation,

898 A.2d 1145, 1164 (Pz. 2006). An action is arbitrary if it is “based on random or convenient

selection or choice rather than on reason or nature,” and is vexatious if it is “without sufficient

ground in either law or in fact”, A.G. Cuﬂen Constr., Inc, 898 A.2d at 1165.

'‘We find no bad faith on the part of the Turnpike Cémmission for refusal to peiy eitpelj of
Eckman’s claims in this matter as we have deter’mﬁned both to be without merit, Additionally,
because the Board has determined that Eckman shall ndt recover any monies on either of its

claims, Eckman is not a prevailing party in this matter under 62 Pa.C.S. §3935 and therefore -

. cannot recover attorney’s fees in this case. 62 Pa.C.S. §3935(b); A.G. Cullen Constr., Inc. v. .
State System of Higher Educition, 898 A.2d 1145, 1164 (Pa. 2006). '
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Conclusion

The Turnpike Commission’s refusal to pay Eckman the highér foreign borrow excavation
rate of $35/cy for 6btaining offsite Type B rock does not répresent any breach of Contract
because Eckman’s reliance on the ambiguity of SPF31.00 was unreasonable where it had actual

knowledge 'that it was required to bring in Type B rock from offsite to fulfill the selected‘ borrow
excavation requirement. Joseph B. Fay Co, v, Pennsvlvama Turnpike Co mm’n, 2005 PA Bd.

Clazms LEXIS 3, at *14 16; Argeros & Co., Inc. v. Commonwealth, Dept. of Transportation, 447

A.2d 1065, 1067 (Pa. 1982); Commonwcalth Dept. of Transp. v. Brayman Constr. Co., 382 A.2d

767, 769 (Pa. 1978). Additionally, we have found that Eckman’s extra work claim for hauling
unsuitable material off the jobsite has no basis in law or in fact, and thus, the Turnpike
Commission did not breach the Contract for failing to pay Eckman on this second aspect of its

claim. As Eckman is not the prevailing party in this case, it cannot recover bad faith damages

under 62 Pa.C.S. § 3935.

46




ORDER

AND NOW, this 13" day of January, 2011, it is hercby ORDERED, ADJUDGED and
DECREED that judgment in this matter is entered in favor of the Commonwealth of
Pennsylvania, Pennsylvania Turnpike Commission and against J.D. Eckman, Inc. No award is

made to J.DD, Eckman, Inc. Each party will bear its own costs and attorneys® fees.

BOARD OF CLAIMS

OPINION SIGNED

Jeffrey F, Smith
Chief Administrative Judge

Harry G. Gamble, P.E,
Engineer Member

Andrew Sislo
Citizen Member
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