COMMONWEALTH OF PENNSYLVANIA
RAY COMMUNICATIONS, INC. ) BEFORE THE BOARD OF CLAIMS
VS
COMMONWEALTH OF PENNSYLVANIA,

STATE SYSTEM OF HIGHER EDUCATION,
CHEYNEY UNIVERSITY OF PENNSYLVANIA DOCKET NO. 3390

FINDINGS OF FACT

1. Thismatter originated with the filing of a Clam by the Clamant, Ray Communications, Inc.,
(hereinafter referred to asARayfl or AClaimant@) on April 27, 2001, intheamount of $178,750.73. (Docket
No. 3390)

2. The Respondent, Commonwedth of Pennsylvania, State System of Higher Education,
Cheyney Univergty of Pennsylvania, (hereinafter referred to asACheyneyll or Athe Commonwed thi) filedits
Answer on May 29, 2001. (Docket No. 3390)

3. RayisaPennsylvaniacorporation with its place of business at 150 Monument Avenue, Suite
106, Baa-Cynwyd, Pennsylvania 19004. (Complaint and Answer, parag. 1)

4. Cheyney isaninsrumentdity of the Commonweslth of Pennsylvania, established pursuant to
Article XX-A of the Public School Code of 1949, asamended, 24 P.S. 20-2001-A, etseq.  (Complaint
and Answer, parag. 2)

5. In April, 1999, Cheyney issued a Request for Proposa (RFPQ), soliciting bids for the
ingdlation of acomputer network, linking five campus buildings a the University. (Exhibit C-1)

6. The RFP provided interested vendors with information in order to prepare and submit
proposals for consderation by Cheyney for afiber-to-desk desgn and ingtdlation with procurement and
ingalation of the associated eectronic equipment (switches, cabinet, routers, hubs, etc.). The RFP aso
required an ingde structured cable plant in the following buildings & Cheyney: L.P. Hill Library, Harris-
Turner, Duckrey Socid Science Center, and Vaux Hal/Logan Annex. (Exhibit C-1, pg. 1 of 29; N.T. 22,
23)

7. Cheyney decided to utilizeA3Com(@ equipment on the project and Ray=s Dennis Meskill, who
was the technica project manager for the project, was familiar with the ingtdlation of 3Com networks.
(N.T. 19, 21, 95)



8. On or about April 29, 1999, Ray submitted abest and find financial proposa and abest and
find technica proposa resulting in Cheyney sending to Ray afully-executed agreement (theAAgreement(),
for the network ingtallation on September 29, 1999. Thetotal contract price, on anot-to-exceed basis,
without change orders, was $965,833.72. (Exhibits C-2, C-3 and C-4, at pg. 26)

9. Ray Communications, prior to entering into the Agreement with Cheyney, sent a letter to
Cheyney on July 21, 1999, submitting fina pricing on itsbid. Cheyney-s RFP specified that the selected
contractor would provide A3-hour response as required for problem resol ution support@; however, Ray=s
find pricing dated July 21, 1999, included aA4- hr. responseyear 1" valued at $105,798.35. (Exhibit C-1,
pg. 19 of 29, C-4)

10. Ray-s technica proposa provided that Ray would provide A24x7x4 service on al 3Com
materiasfor the 3 year period required, pricing for the years 2 and 3 are separate and not included in the
base year cost.i (Exhibit C-3, pg. 11)

11. Theterm of Agreement ran from September 17, 1999 through June 30, 2002. (Exhibit C-4,
Cheyney letter of September 29, 1999, and C-4, pgs. 26 and 42)

12. Cheyney had theright to terminate the contract Afor its convenienced, pursuant to paragraph
11(a), which reads as follows:

Termindion of Agreement. The Commonwedlth has the right to terminate the
Contract for any of the following reasons. Termination shall be effective upon
written notice to the Contractor:

a.  Termination of Agreement. The Commonwedth has the right to
terminate the Contract for its convenience if the Commonwedth
determinestermination to bein itsbest interest. The Contractor shall
be paid for work satisfactorily completed prior to the effective date of
the termination, but in no event shdl the Contractor be entitled to
recover lost profits.

(Exhibit C-4, pg. 28)
13. The Agreement included, as exhibits, find pricing sheets dated June 16, 1999, which were

submitted with Ray:s letter of Juy 21, 1999, and the parties concur that the exhibits are part of the
Agreement. (Exhibit C-4)



14. Whereaparticular vendor wasto supply equipment or services, thevendor isidentified inthe
pricing sheetsin the margin. When 3Com equipment and services areidentified, thereisanotationA3C{ in
the margin on the pricing sheet. Where Ray was to supply equipment or services, there is no margin
identification. The 4-hour response item is among those items. There is no dispute between the parties
regarding thisfact. (Exhibit C-4; N.T. 26, 27)

15. Ray was responsible to provide Aany work shown on the drawings and not particularly
mentioned in the specifications and vice versa, and everything necessary for the completion and successful
operation of thework. . . .0 (Exhibit C-4, pg. 3)

16. Harold Hudson was the project manager for Cheyney. This project was hisfirst experience
supervisng anetwork ingalation. (N.T. 100, 101)

17. Thetechnicd lead onthe project for Ray wasMr. M ekill, who had gpproximatdly 21 yearsof
telecommuni cations experience for the U.S. Air Force and federd government, dong with afew years of
design experience. Mr. Meskill had about 12 years of computer networking experience withinthe 21 years
of telecommunications experience and had alot of training in 3Com networks. (N.T. 19, 21)

18. Ray had threeindividuds on gtaff, Mr. Meskill, Rodney Mothersbaugh, and Damien Cutillo,
who were qudified to work on 3Com equipment. Mr. Meskill had attended training in Cisco equipment as
well, and was certified on thetype of ATM switchesingdled inthe network ingtallation at Cheyney. (N.T.
67, 68)

19. Rong-Dong Zhang was the technica lead on the project for Cheyney. (N.T. 169)

20. Mr. Harold Hudson, Cheyney:s project manager, mistakenly believed that there was a
contractua provision that required 3Com to perform the maintenance respongbility of the contract between
Ray and Cheyney. During cross-examination, Mr. Hudson admitted that thefind pricing sheets attached to
the contract did not indicate that 3Com was to provide the maintenance service and that Cheyney-s RFP
gave the contractor responsbility for problem resolution. (N.T. 112-115)

21. Mr. Hudsontedtified that Cheyney never expected to have amaintenance agreement with Ray.
(N.T. 179)

22. Mr. Hudson, when asked how many times he gave Ray an opportunity to come out and
perform the maintenance service portion of the Cheyney contract, replied candidly, Anoned (N.T. 117)

23. Mr. Hudson established that in September, 2000, Cheyney Adtarted to migratef) from 3Com
equipment to Cisco equipment and signed a new contract for the maintenance response with another
vendor. (N.T. 181)



24. Asthe contract work commenced, the parties discovered that thefiber ingtaled in the campus
building by another contractor did not reach asfar asit was needed in each building and was not properly
terminated. The parties agreed that Ray would extend and/or terminate and test the fiber for an additiona
$22,000.00. The partiesalso agreed to delete 33 desktop dropsand 161 NIC cards, and to add 22 drops
at Cheyney=s Urban Center in West Philade phia, which was not part of the origind Agreement. A totd of
$51,526 in additiona work was requested and there was $38,777 credit to Cheyney in equipment and
serviceswhich was deleted, resulting in anet addition to the contract price of $12,748. 1t isapparent from
Ray=s claim and the record that the change order did not increase thetota contract price above the not-to-
exceed amount. (N.T. 29-33, 36; Exhibit C-5)

25. Ray completed itswork inlate March or early April, 2000, tested the network and turned the
network over to Cheyney. Dr. W. Clinton Pettus, Cheyney-s President, agreed that thework done by Ray
crested afunctiona network which was satisfactory to Cheyney. (PettusDepositionat pages6and 7; N.T.
28)

26. InApril, 2000, Mr. Hudson and Mr. Meskill, as part of the contract close-out, conducted an
inventory of the supplied equipment and materids. The inventory was based upon Mr. Meskill-s walk-
through with Mr. Hudson. Mr. Hudson raised no objectionsto theinventory prepared by Mr. Mekill, has
acknowledged that the inventory was Apretty muchil accurate and has identified no items with which he
disagreed. (N.T. 41, 103; Exhibit C-9)

27. InMay of 2000, Cheyney provided Ray with apunchligt, noting severa itemswhich Cheyney
wanted compl eted before acceptance. According to Mr. Meskill, each of theitemswas completed. (N.T.
61-63)

28. Ray acknowledges that certain items were bid, but not supplied by Ray, and that Cheyney is
entitled to credit against the aggregate contract/bid price determined by comparing theinventory sheetswith
thefind pricing sheets. Ray acknowledgesacredit due and owing to Cheyney of $24,594.89. (Exhibit C-
4, C-9 and Exhibit C to Ray:s Proposed Findings of Fact and Conclusions of Law)

29. Ray cdamstheunpaid amount under the contract is$178,750.73 and, subtracting the credit of
$24,594.89, produces an aleged balance due of $154,155.84. Ray-stotd claim of $169,509.76 includes
interest a the rate of six percent (6%) from July 1, 2000, through March 1, 2003. (Complaint; N.T. 10)

30. R.D. Zhang estimated that fifty percent (50%) of the project ingtallation was completed by
Ray:s subcontractor, 3Com. (N.T. 170)

31. Mr. Zhang tedtified that the network never completely worked because it was never
completely configured. (N.T. 170)



32. Mr. Zhang testified that he attempted to addressthe ingtallation and configuring problem with
Ray:s personnel, but found them not to understand the technical issues. (N.T. 174, 175)

33. Karl Brockenbrough isthe Vice-Presdent for Finance Adminidration for Cheyney University
and isdso the Chief Financia Officer. Mr. Brockenbroughrsrolein the project wasto review thefinancid
information and insure that the project moved aong and that the payments were made in atimely fashion.
(N.T. 135, 136)

34. Mr. Brockenbrough established that Cheyney paid Ray $200,587.86 for Invoice
Nos. 993474 through 993478. (Exhibit D-4; N.T. 138)

35. Invoice Nos. 993474 through 993478 include a breakdown entitled AContractor=sApplication
for Payment(l, which contains the following amounts billed for the 4- hour mai ntenance response portion of
the contract under the category AVaue of Work this Periodi:

Invoice No. 993474 $1,658.64
Invoice No. 993475 $4,471.48
Invoice No. 993476 $2,622.97
Invoice No. 993477 $712.36
Invoice No. 993478 $20,861.90
TOTAL $30,327.35

(Exhibit D-4)

36. Mr. Brockenbrough dso testified that Ray had claimed entitlement to $45,331 for out-of-
scopework which Cheyney had not approved. Mr. Brockenbrough, on behalf of Cheyney, refused to pay
the out- of- scope work invoice because there was no indication regarding different [abor rates, no payroll
information, no time sheetsand nothing of such anaturewhich might verify which people actudly soent what
number of hours working on the particular activitieslisted. (N.T. 142, 143; Exhibits D-2, C-19)

37. Mr. Brockenbrough aso established that he refused to authorize the payment of $32,501.27
billed by Ray for Adisputed items) because the back-up documentation illustrated acharge for $15,000, for
the 4- hour responsetime, but the sub-total was $27,902.88. He stated that the figures did not add up, and
therefore, he did not fed comfortable authorizing payment for the invoice. (N.T. 145; Exhibit C-19)

38. Mr. Brockenbrough also refused Ray-sdamsfor out- of- scope materia swhich were disputed
totaling $27,813.96 and $194,777.91. (N.T. 145-146; Exhibit D-2)

39. Mr. Brockenbrough aso acknowledged that Cheyney University never utilized the servicesof
Ray for the 4-hour response maintenance contract. (N.T. 150)
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40. Cheyney dams certain items were Amissingil and other items are Adisputedd; however, Ray
responds that in fact more items were supplied than actudly bid in response to theAmissing itemsi cdlaimed
for credit. Ray dso clamsit supplied more than 40 extra pieces of equipment necessary to completethe
project, even though they were not part of the origina bid, with regard to Cheyney=sAdisputed itemsi daim
for credit. The missng items related to SSII switch 3300-24 port materids. The disputed items are
summarized on Exhibit C-22. Ray does acknowledge a credit due Cheyney of $24,594.89 based upon the
unit pricestakenfromthe pricing sheet. (ExhibitsC-9, C-21, C-22; Exhibit C to Ray-s Proposed Findings
of Fact)

41. Mr. Zhang acknowledged being paid specificdly for the work a Cheyney, work that he
claimed was Ray-s obligation, at therate of $43.84; however, no summary of Mr. Zhang-s hours was ever
provided. (N.T. 173-177)

42. Ray was ready, able, and willing to perform the maintenance work under the contract with
Cheyney. (N.T. 68, 69)

43. Thereisno digpute between the partiesthat Cheyney never authorized payment to Ray for the
$105,798.35 maintenance portion of the agreement. (N.T. 164, 181)

44. Cheyney has not claimed or submitted evidence to the effect that it ever terminated or
attempted to terminate the Agreement (which included the first year maintenance provisons). (Record)

CONCLUSIONS OF LAW

1. TheBoardof Clamshasjurisdiction over the parties, aswdl asthe subject matter of theclam,
pursuant to 72 P.S. "4651-1, et seq.

2. Ray and Cheyney entered into a binding contract with an effective date of September 17,
1999, which was to run through June 30, 2002.

3. Thetotd cost of the Agreement between Ray and Cheyney was on a not-to-exceed basisin
the amount of $965,833.72.

4. Cheyney-s RFP specified that the selected contractor would provide a 3-hour response for
problem resolution and Ray-stechnica proposal provided that Ray would provide a24x7x4 serviceon all
3Com materids for the 3-year period required, with pricing for years 2 and 3 to be separate and not
included in the base-year cost.

5. Ray completed itswork in the Spring of 2000, tested the network asingtalled, and turned the
network over to Cheyney, which network was functioning properly.



6. Cheyney-s Hudson and Ray-s Meskill, as part of the contract close-out, conducted an
inventory of supplied equipment and materials and concluded that the inventory prepared by Meskill was
essentidly accurate.

7.  Cheyney provided Ray with apunchlist which Cheyney wanted completed, and each of those
items were completed.

8. Ray acknowledges a credit due Cheyney of $24,594.89 for items bid that were not supplied
by Ray.

9. The4-hour response (year 1) maintenance portion of the contract hasavaue of $105,798.35.
10. Ray has billed Cheyney, and Cheyney has paid for $30,327.35 related to maintenance
portions of the contract.

11. Cheyney never terminated the Agreement with Ray, including the maintenance portion thereof,
pursuant to Paragraph 11(a).

12. Ray remained ready, willing, and able to complete the maintenance portion of the contract, but
was never contacted by Cheyney to do so.

13. The net amount due Ray from Cheyney is $50,876.11, broken down as follows:

Net amount for maintenance due under Contract: $105,798.35
Minus the credit of : $24,594.89
Minus amount previoudy billed and paid

for maintenance contract: $30,327.35

TOTAL DUE: $50,876.11

OPINION
The Clamant herein, Ray Communications (hereinafter referred to asARayl) filed itsClam agang
the Commonwedth of Pennsylvania, State System of Higher Education, Cheyney University of Pennsylvania

(hereinafter referred to as ACheyneyll or the ACommonwedthi) on April 27, 2001, in the amount of
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$178,750.73+. Cheyney filed its Answer on May 29, 2001, and the parties engaged in discovery until
September, 2002, when hearings on the matter were scheduled for November 4, 2002. Both parties
submitted pre-trid satements, ahearing washeld before thisBoard on November 4, 2002, and the hearing
was completed that same day. Ray submitted its Proposed Findings of Fact, Conclusions of Law and
Discussion on January 6, 2003. Cheyney filed its Proposed Findings of Fact, Condusonsof Law and Brief
on February 10, 2003.

InApril, 1999, Cheyney issued a Request for Proposa (ARFPR), soliciting bidsfor theingdlation of
acomputer network, linking five campusbuildingsat the Universty. The RFP provided interested vendors
with information enabling them to prepare and submit proposas for Cheyney=s consderation reativeto a
fiber-to-desk design and ingdlation, with procurement and indalation of the associated eectronic
equipment. The RFP dso required an insde structured cable plant & L.P. Hill Library, Harris-Turner,
Duckrey Socid Science Center, and Vaux Hal/Logan Annex, dl buildingsat Cheyney Univeraty. Cheyney
chose to utilize 3Com equipment on the project. The technica project manager for the project, Ray-s
Dennis Meskill, was familiar with the ingdlation of such equipment and networks.

On or about April 29, 1999, Ray submittedAbest and findl(l financid and technica proposdswhich
were accepted by Cheyney for the network installation on September 29, 1999. The contract pricewasa
not-to-exceed amount totaling $965,833.72. Prior to entering into the Agreement with Cheyney, Ray sent
the Univerdty aletter on July 21, 1999, submitting its find pricing onitsbid. Although Cheyney-s RFP
specified that the selected contractor would provide A3-hour response as required for problem resolution
supportl, Ray-ssubmittal and find pricingincluded aA4-hr. responseyear 1" valued at $105,798.35. Ray=s

technica proposa provided that Ray would provide aA24x7x4 service on dl 3Com materidsfor the 3 year
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period required, with pricing for the years 2 and 3 being separate and not included in the base year cost.(
The Agreement ran from September 17, 1999 through June 30, 2002. The Agreement included asexhibits,
find pricing sheets dated June 16, 1999, which were submitted with Ray=s|etter of July 21, 1999, and the
parties concur these exhibits are part of the Agreement.

The parties dso concur, per Cheyney:=s Proposed Findings of Fact, that where aparticular vendor
was to supply equipment or services, that vendor is identified in the pricing sheetsin the margin. In other
words, when 3Com equi pment and services areidentified, thereisaconcurrent notationinthemarginonthe
pricing sheet, whereaswhen Ray wasto supply equipment or service, thereisno such margin identification.

Ray was responsible to provide Aany work shown on the drawings and not particularly mentioned in the
specifications and vice versa, and everything necessary for the completion and successful operation of the
work. . . §, per the contract language. (Exhibit G4, page 3) Besdes Mr. Meskill, Ray had other
individuas on staff who were quaified to work on 3Com equipment.

Rong-Dong Zhang was the technicd lead on the project for the Commonwedth. Mr. Zhang
estimated that 50% of the project installation was completed by Ray:s subcontractor, 3Com. Mr. Zhang
maintained the network never completely worked because it was never completely configured. Although he
attempted to address the ingtalation and configuring problems with Ray:s personnd, he found them not to
understand the technical issues.

Asthefact finder, thisBoard hasto judge the credibility of the witnesses and weigh their testimony.

See Miller v. C.P. Centers, Inc., 334, Pa. Super. 623, 483 A.2d 912 (1984). While Mr. Zhang offered

genera conceptsof dleged inefficiency asabadsfor areduction of Ray:s claim, the concepts never Agdledi

inasufficiently clear or convincing manner, and cannot be the subject of an offset. Mr. Zhang was quite
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obvioudy exasperated with what he fdt was inferior work on the part of the Clamant; however, his
testimony was ineffectively presented and a definitive offset was never formulated.

Howard Hudson, Cheyney:s project manager, believed that there was a contractua provision
requiring 3Com to perform the maintenance responsbility of the contract between Ray and Cheyney.
However, during cross-examinaion, Mr. Hudson admitted that the fina pricing sheets attached to the
contract did not indicate 3Com wasto provide the maintenance service and that Cheyney-s RFP gave Ray
the responsbility for problem resolution. Apparently, Mr. Hudson never expected to have amaintenance
agreement with Ray, and when asked how many times he gave Ray an opportunity to come out and
perform the maintenance service portion of the Cheyney contract, he candidly admitted: Anone.(

Asthe contract work commenced, the parties discovered that fiber ingtaled in the campus building
by another contractor did not reach as far as it was needed in each building and was not properly
terminated. The parties agreed that Ray would extend and/or terminate and test the fiber for an additional
$22,000. The partiesaso agreed to del ete 33 desktop dropsand 161 NIC cards, and to add 22 drops at
Cheyney:s Urban Center in West Philadel phia, which was not part of the origind Agreement. A totd of
$51,526 in additiona work was requested, and there was a$38,777 credit to Cheyney in equipment and
services, which was deleted. All of this resulted in a net addition to the contract price of $12,748. This
amount did not increase the total contract price above the not-to-exceed amount.

Ray completed its work in late March or early April of 2000, tested the network and turned the
network over to Cheyney. Dr. W. Clinton Pettus, Cheyney-s President, agreed, in hisdeposition, that the
work done by Ray was completed and, asto Phase One, wasafunctiona network which was satisfactory

to Cheyney, notwithstanding Mr. Zhangrstestimony to the contrary. InApril, 2000, Mr. Hudson and Mr.
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Meskill, as part of the contract close-out, conducted an inventory of the supplied equipment and materias.
The inventory was based on Mr. Meskill-s wak-through with Mr. Hudson. Mr. Hudson raised no

objections to the inventory prepared by Mr. Meskill and acknowledged that the inventory was Apretty
muchi accurate. In May of 2000, Cheyney provided Ray with a punchlis, noting severd items which

Cheyney wanted completed before acceptance. According to Ray=s Mr. Meskill, each of the items was
completed. Ray acknowledges that certain items were bid, but not supplied by Ray, and that Cheyney is
entitled to a credit againgt the aggregate contract/bid price to Cheyney in the amount of $24,594.89. Ray
cdculatesitsclam by subtracting that amount from the bal ance of the monieswhich were not paid under the
total contract price ($178,750.73), reducing the alleged balance due to $154,155.84. Ray-stotd claim of
$169,509.76 includes interest at the rate of 6% from July 1, 2000 through March 1, 2003.

Karl Brockenbrough, Cheyney-s Vice-Presdent for Finance Administration and Chief Financia

COfficer, tedtified on behdf of the Commonwedth. His role on the project was to review the financid

information and insure that the project moved dong and that paymentswere madein atimely fashion. Mr.
Brockenbrough established that he paid Cheyney $200,587.86 for Invoice Nos. 993474 through 993478.
These invoices, submitted by Ray, contained the following amounts billed for the 4-hour maintenance

response portion of the contract under the category AVdue of Work this Periodg:
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Invoice No. 993474 $1,658.64

Invoice No. 993475 $4,471.48
Invoice No. 993476 $2,622.97
Invoice No. 993477 $712.36
Invoice No. 993478 $20,861.90
TOTAL $30,327.35

Mr. Brockenbrough aso testified that Ray claimed entitlement to $45,331 for out- of-scope work which
Cheyney had not approved. Mr. Brockenbrough refused this invoice because there was no indication
regarding different [abor rates, back-up payrall information, time sheets, etc., that might verify which people
actualy spent what hours working on behdf of the particular activities lised. Mr. Brockenbrough aso
established that he refused to authorize the payment of $32,501.27 for Adisputed items{ becausethe back-
up documentation illustrated acharge that did not jibe with the subtota clamed. For smilar reasons, Mr.
Brockenbrough aso refused Ray:=s dam for out-of- scope materids.

We found Mr. Brockenbrough to be credible with regard to the invoiceissue and concur with his
refusa to honor invoices which were not properly documented. Contract damages cannot be awarded if

the amount istoo speculative or vague. See Spang & Co. v. U.S. Steel Corp., 519 Pa. 14, 545 A.2d 861

(1988).

Mr. Brockenbrough aso acknowledged that Cheyney University never utilized the servicesof Ray
for the 4-hour response maintenance contract. While Cheyney clamed that certain items wereAmissngd
and other items were Adisputedd, Ray responds by noting, and in fact in certain indances proving, more
items were supplied than were actudly bid. Cheyney representatives seemed somewhat confused with
respect to their testimony regarding these alleged Amissngl and Adisputedi items.

The partiesagreethat Cheyney never authorized payment to Ray for the $105,798.35 maintenance
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portion of the Agreement. Ray maintains that it was ready, able and willing to perform  the maintenance
work under the contract with Cheyney, and we concur.

Remarkably, there was a provision in the contract that permitted the Commonwed th to terminate
the contract Afor its conveniencel); however, Cheyney never advised Ray of its gpparent desireto terminate
the contract. Despite the fact, established by Mr. Hudson, that Cheyney signed a new contract for the
mai ntenance response portion of this project with another vendor, Cheyney never advised Ray of thisfact,

inwriting or otherwise. Paragraph 11(a) of the contract reads as follows:

Termination of Agreement. The Commonwedth has the right to terminate the
Contract for any of thefollowing reasons. Termination shal be effective upon
written notice to the Contractor:

a  Termination of Agreement. The Commonwedth has the right to
terminate the Contract for its convenience if the Commonwedth
determines termination to beinits best interest. The Contractor shall
be paid for work satisfactorily completed prior to the effective date of
the termination, but in no event shall the Contractor be entitled to
recover lost profits.
(Exhibit C-4, page 28)
It is abundantly clear to this Board that Ray and Cheyney had a binding contract that ran from
September 17, 1999 through June 30, 2002. The Board must interpret contracts aswritten. In congruing
a contract, each and every section of it must be taken into consideration, and the intention of the parties

must be ascertained from the entire ingrument. See John McShain, Inc. v. Commonwedth General State

Authority, 9 Pa. Cmwilth. 427, 307 A.2d 469 (1973). Intheingtant case, dthough the Commonwealth had
the ability to terminate the maintenance portion of the contract with Ray, it smply failed to do so. No

credible evidence has been adduced that Ray was unwilling or unableto providethissarvice. Ray hashilled
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Cheyney, and Cheyney has paid for $30,327.35 related to the maintenance portion of the contract. Ray
acknowledges a credit due to Cheyney of $24,594.89. The net amount due Ray from Cheyney is

$50,876.11, broken down as follows:

Net amount for maintenance due under Contract: $105,798.35
Minus the credit of : $24,594.89
Minus amount previoudy hilled and paid
for maintenance contract; $30,327.35
TOTAL DUE: $50,876.11

The Board flatly regjects Ray:s contention that the Claimant is entitled to the difference between the not-to-
exceed amount of the contract and the amount actudly paid. Unlike aAtotal costl agreement, the contract
in this case dearly dates the Ainitid cogt of this Agreement to the Universty shal not exceed . . .

$965,833.72.0 (Exhibit C-4, page 26). An appropriate Order shall be entered.
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ORDER
AND NOW, this 19th day of May, 2003, itishereby ORDERED that an award in the amount
of Fifty Thousand Eight Hundred Seventy-Six Dollars and Eleven Cents ($50,876.11) shdl beentered in
favor of the Clamant, Ray Communications, Inc., and againgt the Commonwedth of Pennsylvania, State
System of Higher Education, Cheyney University of Pennsylvania. Each party shdl bear its own costs.

Interest shall be paid by the Respondent in the amount of 6% from the date of July 1, 2001.

BOARD OF CLAIMS

Jeffrey F. Smith
Chief Adminigrative Judge

Opi ni on Signed

John R. McCarty
Citizen Member
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