COMMONWEALTH OF PENNSYLVANIA

J. D. ECKMAN, INC. ) BEFORE THE BOARD OF CLAIMS
VS.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF TRANSPORTATION

VS

VALLEY TOWNSHIP ) DOCKET NO. 2971

FINDINGS OF FACT

1. The Plaintiff, J. D. Eckman, Inc. (hereinafter referred to as either “Eckman” or “the
Clamant”), isaPennsylvania Corporation with itsprincipa place of businesslocated at 141 Lower Valey
Road, P.O. Box 160, at Apglen, Pennsylvania 19310-0160. (Complaint & Answer, Para. 1)

2. The Defendant is the Commonwealth of Pennsylvania, Department of Transportation
(hereinafter referred to as either “PaDOT” or “the Commonwealth”), an administrative agency of the
Commonwedth of Pennsylvaniawithitsprincipa officeslocated in Harrisburg, Pennsylvania. (Complaint
and Answer, Para. 2)

3. The Additiond Defendant, Valey Township, isapoaliticad subdivison of Chester County
Pennsylvania. (PaDOT’s Complaint/Joinder of Additional Defendant and Answer thereto, Para. 3)

4. The project in this dispute consists of the design and construction of areplacement bridge
carrying Vdley Station Road over Brandywine Creek in Vdley Township, Chester County, Pennsylvania
(the “Project”). (Stipulation of Fact No. 3; N.T. 15)

5. On or about December 7, 1994, PaDOT and Valley Township entered into aNon-Federd
Aid Bridge Project Agreement (*the Reimbursement Agreement”) pertinent to the design of the project.
(Stipulation of Fact No. 1)

6. Onor about May 22, 1997, PaDOT and Valley Township entered into a Supplemental
Genera Reimbursement Agreement for Non-Federal Aid Projects (*the Supplemental Reimbursement
Agreement”) for, inter alia, the design and construction of the project. (Stipulation of Fact No. 2)



7. The contract work to be performed on the project was to be reimbursed by PaDOT
pursuant to the terms of the Reimbursement Agreement and Supplemental Reimbursement Agreement.
(Stipulation of Fact Nos. 1 and 2; N.T. 16, 61)

8. Both the Reimbursement Agreement and the Supplemental Reimbursement Agreement
named as partiesthe Commonweal th of Pennsylvania, acting through the Pennsylvania Department of
Transportation and Township of Valley, apalitica subdivision of the County of Chester. The Claimant,
J. D. Eckman, Inc., was not a party to either the Reimbursement Agreement or the Supplemental
Reimbursement Agreement. Eckman, however, did haveacontract with Valey Township. (Stipulation
of Fact Nos. 1 and 2; Exh. E to the Stipulation of Fact; N.T. 16 & 17)

0. The Complaint allegesthat PaDOT, through itsrepresentativesfrom their Engineering
District, oversaw the work on Valley Station rehabilitation project. (Complaint, Para. 7)

10.  TheComplant dlegesthat PaDOT, through its agents and representatives, participated in
thereview, gpprova and thefunding of the paymentsfor work performed by Eckmanfor theValey Station
project. (Complaint, Para. 8)

11.  TheComplaint aso allegesthat Valey informed Eckman, inter alia, that some issues
delayed, or lack of payments, were at the direction of or caused by PaDOT. (Complaint, Para. 10)

12.  TheComplaint also dlegesthat despiteitsobligation to fund the contractua paymentsdue
to be paid to Eckman, PaDOT did not fully fund the aleged engineering professiond costs associated with
theproject, but rather informed the Claimant that it would make onefina payment to* closeout” the project
and thereafter refused to make any further paymentsto Valley or Eckman for Eckman’s extrawork,
reimbursement for improperly deducted feesand dl other costsdigiblefor reimbursement by PaDOT, but
inaccessibleto Valley. (Complaint, Para. 14)

13. TheComplaint dso dlegesthat PaDOT isobligated to reimburse Vdley for dl sumsdue
and owing to Eckman under the contract. (Complaint, Para. 16)

14.  The maximum amount PaDOT was obligated to pay Valley Township under the
Reimbursement Agreement for the design, right-of-way acquisition and other incidentasfor the replacement
of the Valley Station Road Bridge over Brandywine Creek was Ninety-Eight Thousand Four Hundred
Dollars($98,400.00). Eckman does not disputethat PADOT has paid Vadley Township the amount of
Ninety-Eight Thousand Three Hundred Ninety-Nine Dollars and Sixty-One Cents ($98,399.61).
(Stipulation of Fact Nos. 1, 2 and 3; N.T. 63, 64, 201, 202)

15.  The maximum amount PaDOT was obligated to pay Valley Township under the

Supplemental Reimbursement Agreement for the construction of the replacement of the Valey Station
Road Bridge over Brandywine Creek was Four Hundred Eighty-Eight Thousand Dollars ($488,000.00)
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and PaDOT has paid that amount to Valey Township. (Stipulation of Fact Nos. 1, 2 and 3; N.T. 63, 64,
201, 202)

16. PaDOT hasdispersedto Valley al sumsdueit under both the agreement of December 7,
1994 and the agreement of May 22, 1997, i.e. Reimbursement Agreement and Supplemental
Reimbursement Agreement. (Stipulationsof Fact Nos. 1, 2 and 3; N.T. 63, 64, 201, 202; Vdley Exh. 45)

17. PaDOT did not approve any extrawork for Eckman or indicateawillingnessto participate
infunding of extrawork or delay or disruption coststhat Eckman alegedly experienced during the project.
(Record)

18. PaDOT performed no inspection services during the course of the construction of the
replacement bridge over Brandywine Creek. (Record)

19. Eckman’ sclaim stemsfromthefact that in conducting Class 3 Excavation for Abutment
2, Eckman experienced unforeseen site conditionsincluding rock at elevationsabove thoseshowninthe
borings, an old concrete footing within limits of the excavation and asignificant quantity of buried organic
materia including timbersand debris a the bottom of the footer eevation, none of whichwasdisclosedin
the contract documents. (N.T. 46-48; P-22)

20. Eckman’sclam isaso based on the fact that there was some confusion regarding Conrail’s
1995 Specifications, whichwereincluded in the contract documentsand Conrall’ s Specific Requirement
of Consolidated Rails Corporate for Work on its Right of Way (CE-6 REV 2-97/” Conrail’s 1997
Specifications’) which superseded Conrail’ s 1995 Specifications. (Stipulation of Fact 6, N.T. 28-29, 210)

21.  Theproject scope of work included, inter alia, the preparation of shop drawingsfor and
construction of certain temporary shoring in the vicinity of the Conrail facility near the project site.
(Stipulation of Fact No. 4; N.T. 15)

22. Eckman subcontracted with Terratech, Inc. (“ Terratech”) for the performance of the
shoring work, including the preparation of the shop drawingsand physica construction of the shoring.
(Stipulation of Fact No. 12; N.T. 25-26, 138, 140)

23. Conrail rgected Eckman’ s shoring submittal principally because it was not prepared in
accordance with the 1997 Conrail Specifications and Eckman was twice forced to submit, through
Terratech, revised shoring submittals to Conrail. (Stipulation of Fact Nos. 14, 16, 19; N.T. 31; P-5)

24. Eckman maintainsthat it incurred Twenty-Seven Thousand Eight Hundred Seventy-Four
Dollars ($27,874.00) in additional costs because it was required to comply with Conrail’s 1997
Specifications, including additional labor, equipment and subcontract costs. (N.T. 29-43; P-20)



25. Eckman dso clamsit isentitled to engineering fees assessed by Valey Township againgt
Eckman in the amount of Sixteen Thousand Four Hundred Thirty Dollars and Fifty-One Cents
($16,430.51) and attorneys feesin the amount of Fourteen Thousand Thirty Dollarsand Forty Cents
($14,030.40). (N.T.276; Add. Def. Exh.-42; Complaint, parag. 21; Eckman’sProposed Findingsof Fact
No. 104)

26. Eckman dso claimsthat asaresult of late paymentsthroughout the project it isentitled to
Five Thousand Twelve Dollars and Sixty-Seven Cents ($5,012.67) in interest. ( P-39; Eckman’s
Proposed Findings of Fact No. 99)

27. In Eckman’ s Proposed Findings of Fact and Conclusions of Law, whichwere submitted
tothisBoard on or about January 7, 2002, Eckman outlinesits claims and then indicates the following
Proposed Conclusions of Law at the following paragraphs:

Paragraph 3. Vdley Township materialy misrepresented the scope of the shoring
work by including superseded Conrail specificationsin the contract documents.

Paragraph 5. Vadley Township' sinclusion of the superseded Conrail specifications
was a material breach of contract.

Paragraph 6. Eckman isentitled to compensation in the amount of Twenty-Seven
Thousand Eight Hundred Seventy-Four Dollars (27,874.00) for extra costs
because it was required to comply with the requirements of Conrail’s 1997
specifications.

Paragraph 11. Valley Township had actual or constructive knowledge of the
subsurface conditions.

Paragraph 12. Vdley Township’ sfailureto disclosethese subsurface conditions
constituted a positive misrepresentation.

Paragraph 15. Eckmanisentitled to recovery of $12,511.78 as costsincurred as
aresult of encountering unforeseen site conditions.

Paragraph 16. Vdley Township hasno lawful basisfor ng any engineering
fees against Eckman.

Paragraph 17. Vdley Township acted in bad faith in assessing engineering fees
against Eckman for 29 hours alegedly spent resolving the dispute with Eckman.
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Paragraph 21. Valley Township acted in bad faith by wrongfully overcharging
Eckman for engineering fees.

Paragraph 22. Eckman is a third-party beneficiary entitled to enforce the
reimbursement agreements between PaDOT and Valley Township.

Paragraph 23. Valley Township failed to carry out its responsibilities and
obligations under the reimbursement agreement by refusing to pay its municipal
share to Eckman, and by failing to pay for additional work performed on the
project by Eckman.

Paragraph 24. Plaintiff, Eckman, is entitled to recover $61,829.00 from Valley
Township under the reimbursement agreement.

Paragraph 26. Plaintiff Eckman, is entitled to recover costs, penalties and
attorneys feesand expensesfrom Valey Township in accordancewiththe Award
and Execution of Public Contracts Act.

(citations omitted)

28. Eckman, inits Proposed Findings of Fact and Conclusions of Law, does not make any
claim whatsoever against the Commonwealth of Pennsylvania, Department of Transportation. (Record)

29.  The contract between Valley Township and Eckman contains the following provision:
“All clams, disputesand other mattersin question arising out of , or relating
to this Contract or the breach thereof shall be decided by mutual agreement
to arbitration in accordance with the Construction Arbitration Rules of
American Arbitration Association then obtaining. This agreement so to
arbitrate shall be specificaly enforceable under the prevailing arbitration law.

(Vdley Township Exh. 1; Answer of Valey Township to PADOT’ s Joinder of Additiona Defendant, page
E-13 of amended contract)

CONCLUSIONSOF LAW

1. It is abundantly apparent from the evidence elicited at trial and the Claimant’s own
Proposed Findingsof Fact and Conclusionsof Law that Eckman’sclamissolely againgt VValey Township.



2. It isequally apparent that Eckman does not have any viable claims against PaDOT.

3. The contract between Valey Township and Eckman required Eckmanto arbitrateitsclams
against Valley Township through the American Arbitration Association.

4. PaDOT has not withheld any fundsor refused to participate in the funding of extrawork,
nor have they caused alleged delayed payments, disruption of costs or improper deduction of fees.

5. TheBoard of Clamslackssubject matter jurisdiction over Eckman’sclam and will transfer
the claim to the American Arbitration Association.

OPINION

Thismatter wasinitiated by the Plaintiff, J. D. Eckman, Inc., (hereinafter referred to as“ Eckman”
or “the Claimant”) on or about October 4, 1999 by thefiling of aClaim in the amount of Fifty Thousand
plus Dollars ($50,000.00+). On November 10, 1999, the Commonwealth of Pennsylvania, Department
of Transportation (hereinafter referredto aseither “PaDOT” or “the Commonwedth”) filed an Answer with
New Matter. On December 2, 1999 Eckman filed a Reply to New Matter and on January 5, 2000, a
Complaint/Joinder of Additiona Defendant wasfiled by the attorney for the Commonwedth. On January
27, 2000, an Answer of Additional Defendant, New Matter and Counterclaim wasfiled by the attorney
for the Additional Defendant, Valey Township. On March 2, 2000, PaDOT replied to the New Matter
of Valey Township and on March 6, 2000 a Reply wasfiled by the Plaintiff to the New Matter, Answer
and Counterclaim which had beenfiled by Valley Township. Subsequently, the parties participated in
discovery and on October 29, 2001 and October 30, 2001 the Board held hearings concerning Eckman’s
Clam. Clamant’sProposed Findings of Fact, Conclusions of Law and Memorandum of Law in Support

of itsClamwasreceived by thisBoard on January 7, 2002, and both PaDOT and Valey Townshipfiled



their respective Proposed Findings of Fact, Conclusions of Law and Supporting Memorandums on
February 6, 2002.
Inthe Board of Claims enabling statute the jurisdiction of thisBoard can befound at section 4 of

the Board of Claims Act, 72 P.S. § 4651-4, and reads as follows:

“The Board of Claims shall have exclusive jurisdiction to hear and

determineall claimsagainst the Commonwealth arising from contracts

hereafter entered into with the Commonwealth, where the amount in

controversy amounts to Three Hundred Dollars ($300.00) or more.”
During the course of thetrid, thisBoard becameincreasingly concerned regarding thejurisdictiona issue.
Asthetrial proceeded, it became more and more apparent that Eckman’s Claim was not really against
PaDOT, but rather was directed amost exclusively toward Valey Township. If the Board had any
lingering doubts regarding the exclusivity of Eckman’s Claim against VValley Township, that doubt was
erased with the Claimant’ s own submission of Proposed Findings of Fact and Conclusionsof Law. As
indicated in the Board' s Findings of Fact, paragraphs 3 through 26 of Eckman’s Proposed Conclusions
of Law setforth clamsentirely directed towardsthe Additiona Defendant, Valey Township. ThisBoard's

jurisdictional statement is clear: “[t]he Board of Claims shall have exclusive jurisdiction to hear and

determine all claims against the Commonwealth . . . ."

Eckman cites Shovel Transfer & Storage, Inc. v. Simpson, 523 Pa. 235, 565 A.2d 1153 (1989)

asstanding for the proposition that this Board hasjurisdiction to examine factual predicatesto determine
whether avalid contract clamexists. Whilewe concur that the Pennsylvania Supreme Court explained this
Board sjurisdictioninthe Shovel decison, wedisagreewith Eckman’ sinterpretation of that decison. The

Shovd decison did not confer additiond jurisdiction on this Board and there must first be aclam against



the Commonwealth for this Board' s jurisdiction to attach.

Eckman’ sthird-party beneficiary argument issimilarly misplaced. Although Eckmean, a paragraphs
7,8,10, 14, 15, 16, 17, 18, 19 and 21 setsforth purported claims against PaDOT, during the course of
thetrid it became abundantly clear that virtually none of those claims could be substantiated as against
PaDOT. Thestipulation of facts, entered into between the parties, standing alone, is probably sufficient
to warrant the jurisdictional decision reached by thisBoard. However, areview of the Claimant’s own
Proposed Findings of Fact and Conclusions of Law |eft little doubt asto the nature of Eckman’s Claim as
againgt PaDOT. Inshort, itisnonexistent. For that reason, Eckman’ sthird-party beneficiary argument
must fail.

Thereisa so no dispute that the contract between Valley Township and Eckman contains the
following provision regarding mandatory arbitration:

“All claims, disputesand other mattersin question arising out of, or relaing
to this Contract or breach thereof shdl be decided by mutua agreement to
arbitration in accordance with the Construction Arbitration Rules of
American Arbitration Association then obtaining. Thisagreement soto
arbitrate shall be specificaly enforceable under the prevailing arbitration
law...."

Thislanguageis mandatory and unequivocd. Furthermore, asamatter of public policy, Pennsylvania Courts

favor settlement of disputesby arbitration. Goral v. Fox Ridge, Inc., 453 Pa. Super. 316, 683 A.2d 931

(1996); ElKins & Co. v. Suplee, 371 Pa. Super. 570, 538 A.2d 883 (1988), citing Waddel| v. Shriber, 465

Pa. 20, 348 A.2d 96 (1975) Sinceno real controversy exists between Eckman and PaDOT, thisBoard
hasno choicebut to transfer the matter to the American Arbitration Association, despitethe obvious adverse

effect on“judicid economy.” We are quite cognizant of thefact that al parties have gone through thetime
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and expense associated with conducting afull hearing before this Board; however, we can not and will not
crestejurisdiction wherenoneexists. Theadditiona caselaw cited by Eckman inits” Reply Memorandum
of Law” isdigtinguishable and does not change the smplefact that the Board lacksjurisdiction in this matter.

Accordingly, an appropriate order shall be entered.



ORDER
AND NOW, thisSth day of July, 2002, the Board of Claimshereby relinquishesand transfersthis
matter to the American Arbitration Association dueto thefact that the Board of Claimslacks subject matter
jurisdiction over Eckman’ sclaim. Thepartiesaredirected to submit thismatter to the American Arbitration
Association asper paragraph 30 of the agreement between the Claimant and Valley Township as set forth
in the Bid Documents.

Each party to bear its own costs.

BOARD OF CLAIMS

David C. Clipper
Chief Administrative Judge

LouisG. O'Brien
Engineer Member

John R. McCarty
Citizen Member
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