COMMONWEALTH OF PENNSYLVANIA
DELAWARE VALLEY RAILWAY ) BEFORE THE BOARD OF CLAIMS
COMPANY, INC. )
VS

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF TRANSPORTATION ) DOCKET NO. 2847

FINDINGS OF FACT

A. THE PARTIES

1 Rantiff, Delavare Vdley Ralway Company, Inc. (“DVRC”) isawholly owned subsidiary
of RaillAmerica. RailAmericaisapublicly traded company and one of the largest short line regional
operators in the world. (Complaint and Answer para. 1, Joint Exhibit [“JE"] 4, N.T. 40)

2. Defendant is the Commonwealth of Pennsylvania, Department of Transportation
(“PennDOT"). (Complaint and Answer para.2)

B. THE LINES

3. United States Railway Administration (“USRA”) Line 907, the Wilmington & Northern
Branch, ashort linerailway extending from the PennsylvanialDelaware statelinein the south to Modena,
Pennsylvaniain the north, was owned at thetime period relevant to this case by PennDOT. (JE-12; N.T.
188, 210)

4. During the same period, PennDOT held afreight easement from Southeastern Pennsylvania
Trangportation Authority (“SEPTA”) on USRA Line 142, the Octotaro Branch, which isan east-west short
linerailway. (JE-4; JE-12, p.4)

5. Freight service on Line 142 required access through Line 907. (JE-1)

6. USRA Line 939, extending from the Delaware/Pennsylvania state line, where it connects



to Line 907, and Elsmere Junction, Delaware, where it connectsto the CSX Line, was owned during the
same period by the Wilmington and Northern Railroad Company, asubsidiary of the Reading Company.
(JE-3,p.1)

7. Line907 connectsat the north with the Brandywine Valley Railway Company (“BVRC”),
ashort linerallway that servicesthe Lukens Sted plant in Coatsville. Thisrailway was owned by Lukens
Steel and had its northern terminus at the Conrail line. (N.T. 65, 217)

8. The CSX and Conrall linesare mgjor nationa freight networks. The Conrail lineisowned
by the Norfolk Southern Corporation. In order for goodsto travel to or from the mgor shippers (who
were either Lukens or the companieson Line142), Line 907 must connect with the CSX and Conrail
lines. (N.T. 65-67)

0. Inorder to accessthe CSX linesto the south DVRC entered into aten year leasewith the
Reading Corporation, the owner of Line 939, at the rate of $10,150.00 per month. (JE-3; N.T. 64)

10. Ninety percent of the funds used to purchase Line 907 were provided to PennDOT by the
Federal Railroad Administration (“FRA”). (N.T. 91, 210).

C. THE REQUEST FOR PROPOSALS

11. OnMarch 21, 1994 PennDOT issued an invitation for the submission of proposasfor the
acquisition under alease-purchase agreement for USRA Line 907 (Wilimington & Northern) and for the
operation of freight service on SEPTA owned Line 142. A copy of theinvitation is Joint Exhibit 1.
(Stipulation of Fact, Para. 1 [“SF-1"]; JE-1)

12. DVRC submitted aproposal in responseto theinvitation on May 9, 1994. (SF-2; JE-2)

13.  The Request for Proposals from PennDOT stated that its purpose was to obtain a
rail/freight operator to operate and purchase state-owned Line 907 and to operate on SEPTA-owned Line
142. (JE-1)

14.  John Brown, PennDOT’ s Director of Rail Freight, Ports and Waterways, testified that
PennDOT followsthe Disposition Procedureswith respect to the sale of state-owned linesand that, “We
look at the shippers, that is our primary interest in all our state-owned railroads.” (N.T. 139)

15. Mr. Browntestified that Rail Americawas selected by aboard consisting of PennDOT
representatives and shippers who heard presentations by severa railroadsin response to the Request for
Proposals. (N.T. 145)






16.  Thedocument entitled, “Disposition Proceduresfor Pennsylvania State-owned Rail Lines’
includes apolicy statement that “the overdl objective of the Department isto divest itself of ownership of
the state-owned rail linesto the extent possible provided that transfer of ownership of theselineswill not
adversely impact the shippers need for effective and efficient rail transportation.” (P-3, p.1)

17. In 1994, Gary Marino, Chairman, President and CEO of RailAmerica, participated in
preparing his company’ s response to PennDOT’ srequest for proposd. He testified that Rail Americawas
looking for an opportunity “...to grow our business and nurture small railroads back to health and make
them profitable.” (N.T. 40-41)

18. Mr. Marino was aware that Line 907 had lost money under its former management, but
he believed that with an investment in track improvements and amarketing plan, DVRC could make Line
907 agood investment. (N.T. 50-51)

D. THE OPERATING AGREEMENT

19.  Onorabout duly 1, 1994, DVRC entered into alease with the Reading Company, owner
of Line 939 inthe State of Delaware, to operatetrainson Line 939. Theleasewasfor aterm of ten (10)
years, at the rate of $10,150.00 per month. (SF-3; JE-3)

20.  OnJduly 1, 1994, PennDOT and DV RC entered into the Agreement for the use of Rall
Properties, Agreement Number 829412 (“ Operating Agreement”). (SF-4; JE-4)

21.  TheOperating Agreement provided DV RC with exclusive use and control of rail freight
sarvice on Line 907, dong with PennDOT’ srights under itsfreight easement with SEPTA on Line 142.
(JE-4, Art.1l, Sec. 2)

22. Section 31 of the Operating Agreement provided DV RC with a purchase option. (JE-4)

23. Mr. Marino testified that to be eligible to be the new operator under the Operating
Agreement, DVRC entered into alease with the Reading Company for use of Line 939, which provides
a connection between Line 907 and the interchange with CSX Transportation Company at Elsmere
Junction. (N.T. 42)

24, Mr. Marino testified that, in reliance on the terms of the Operating Agreement, DVRC
made expenditures for improvements and maintenance. (N.T. 44-45; JE 5-8)



25. OnJuly 1, 1994, DVRC and PennDOT entered into an Accelerated Maintenance
Agreement, Number 829411, providing for funding for Line 142. Under this agreement, PennDOT
expended $341,675.00 and DV RC expended $85,419.00. (SF-5; JE-5)

26.  Onduly1,1994, DVRC and PennDOT entered into aMaintenance Agreement, Number
829410, providing for funding for Line907. Under thisagreement, PennDOT expended $18,902.00 and
DVRC expended $4,725.00. (SF-6; JE-6)

27.  Onduly1,1995, DVRC and PennDOT entered into aProgram Maintenance Agreement,
Number 829530, providing funding for Line 907. Under this agreement, PennDOT expended $22,590.00
and DVRC expended $5,647.00. (SF-7; JE-7)

28.  On July 1, 1995, DVRC and PennDOT entered into an Accelerated Maintenance
Agreement, Number 829531, providing funding for Line 142. Under thisagreement, PennDOT expended
$232,298.00 and DV RC expended $58,074.00. (SF-8; JE-8)

29.  OnJdune7,1996, DVRC/RailAmericaterminated itsleasefor Line 939 with the Reading
Company, effective June 30, 1996. (SF-9; JE-9)

30. By letter dated June 10, 1996, DVRC advised PennDOT that it would terminate the
Operating Agreement in accordance with Section 30(a)(4) on June 30, 1996 and wished to exerciseits
option for alease purchase agreement in accordance with Section 31 of the Agreement. (SF-10; JE-10)

E. THE AGREEMENT OF SALE

31 On July 18, 1996, PennDOT and DV RC entered into an Agreement of Sale, designated
number 829601, for the sale of Line 907. (SF-12; JE-12)

32. Mr. Marino testified that DV RC incurred operating lossesin reliance on PennDOT’ s
commitment to sell Line 907 to DVRC. (N.T. 50-51)

33.  TheAgreement of Sdeprovidesthat PennDOT cansdll Line 907 “through the competitive
process to the extent practicable, less any reasonable selling and fixing up expenses’ under CFR Part
18.3(2). (JE-12,p.2)

34.  TheAgreement of Sdedefines* reasonablesaling and fixing up expenses’ as* rehabilitation
or improvement costs, excluding routine maintenance, as approved by the FRA” and further defines
“rehabilitation and improvement” as* replacing or upgrading the track, and other facilities needed to provide
serviceonaline, to the extent necessary to permit adequate and efficient rail freight serviceontheline...”
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(JE-12, p.2)

35.  TheAgreement of Saefurther providesthat DV RC, having been sel ected as operator of
the Linethrough aRequest for Proposal process and having entered aUse of Rail Properties Agreement,
isentitled to purchase Line 907 for “fair market value, lessthe appraisal costs and any reasonable selling
and fixing up expensespaid by” PennDOT. (JE-12, p.3) Mr. Marino testified that the appraisa costsand
PennDOT expendituresto rehabilitate Line 907 would serve asacredit to DVRC against the purchase
price. (N.T. 46-50)

36. TheAgreement of Sale providesthat “the Fair Market Vaue of the property will be
determined by anindependent appraisal selected throughthe DEPARTMENT’ scompetitivebid process...”
(JE-12, p.3)

37.  The Agreement of Sale provides that “WHEREAS, the RAILROAD is desirous of
purchasing the DEPARTMENT’ Sinterest in theline and, pursuant to Section 31 of Operating Agreement
No. 829412, will have sixty (60) days after completion of the appraisal process and submission of the
appraisal report to accept the fair market value, lessthe appraisal costs and any reasonable selling and
fixing up expensespaid by the DEPARTMENT through arehabilitation program and as approved by the
FRA from the track value.” (JE-12, p.3)

38. In Section 3, the Agreement of Sale provides that PennDOT * agrees to accept the
gppraised far market vauelessthe gppraisa costsand any reasonable selling and fixing up expense subject
to FRA approva, as previoudy defined from the track material valueto be paid at closing.” (JE-12, p.7)

39. In Section 10 entitled “ Approvals’, the Agreement of Sale providesthat “[tjhe sde and
conveyance hereunder shall be subject to and conditioned upon approvdl, if necessary, of the Public Utility
Commission, the Federal Railroad Administration, the Surface Transportation Board, and/or any other
governmental authority.” (JE-12, p.10)

40.  Approvd by the Federd Railroad Adminigtration wasacondition of the Agreement of Sde.
(JE-12, p.10)

41. In Section 13 entitled“ Termination for Cause’, the Agreement of Sde providesthat “[t]he
DEPARTMENT shall have the right to terminate this Agreement, upon thirty (30) days notice to the
RAILROAD, for non-performance or breach by the RAILROAD of any of the provisions of this
Agreement. RAILROAD shal have thirty days to cure said defaults.” (JE-12, p.11)

42.  TheAgreement of Salefurther providesthat PennDOT intendsto acquire Line 142 and,
if it should decide to sell Line 142, will grant DVRC an option to purchase Line 142. (JE-12, p.4)



43. On July 23, 1996, the Surface Transportation Board denied DVRC’s request for
injunctiverdief to relieve DVRC of itsduty to continue paymentsto the Reading Company in accordance
with itslease for the use of Line 939. (SF-14; JE-14)

44.  TheAgreement of Sderequiresthe selection of an appraiser of thevaueof Line907. On
or about October 25, 1996, PennDOT selected Main Line Management Services, Inc. to perform the
appraisal. PennDOT and Main Line Management entered into acontract, Number 829641, to conduct
the appraisal. (SF-13; JE-13)

45, By letter dated November 6, 1996, DV RC requested that PennDOT determinethe net
salespriceof the property in accordance with Federd guidelinesand standards, taking into consideration
State and operator-funded improvements to the property made subsequent to the acquisition by the
Commonwealth, as well as the net value of improvements funded by DVRC. (SF-15; JE-15)

46.  OnNovember 18, 1996, PennDOT dtated that the sal es agreement definesthe terms of
the sde, and specifically stated that only rehabilitation or improvement costs, and not routine maintenance
costs, shall be deducted from the appraised value. (SF-16; JE-16)

47.  OnNovember 18, 1996, PennDOT and DVRC entered into a Capital Project Agreement,
Number 829626, providing fundsfor Line 142. Under thisagreement, PennDOT expended $874,132.00
and DVRC expended $46,007.00. (SF-17; JE-17)

48.  OnJanuary 7, 1997, DVRC and PennDOT entered into an Accelerated Maintenance
Agreement, Number 829656, providing fundsfor Line907. Under thisagreement, PennDOT expended
$21,788.00 and DVRC expended $5,447.00. (SF-18; JE-18)

49.  On Jduly 1, 1997, DVRC and PennDOT entered into an Accelerated Maintenance
Agreement, Number 829789, providing fundsfor Line907. Under thisagreement, PennDOT expended
$18,000.00 and DVRC expended $4,500.00. (SF-19; JE-19)

F. NEGOTIATIONSAND AGREEMENT ON PRICE

50.  On September 12, 1997, Main Line Management (“MLM”) issued itsappraisal. A copy
of the gppraisal was sent to DVRC on October 9, 1997. MLM'’ s gppraisal for the vaue of the land was
$126,000.00, and the net liquidation value for the track assets was $596,000.00 for a total of
$722,000.00. (SF-20; JE-20)

51. On September 17, 1997, PennDOT forwarded to FRA thefina copy of the appraisal by
Main Line Management and requested approva to begin the negotiation processto sl thelineto DVRC.
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(SF-21; JE-21)

52.  OnOctober 7,1997, FRA authorized PennDOT to proceed withthesale. (SF-22; JE-
22)

53.  On October 15, 1997, the FRA stated to PennDOT that 49 CFR 18.31(c)(2) requires
the use of sale proceduresthat result in the highest possible return for each line and that thecurrent value
of thetrack materidsingdled by Pennsylvaniafor rehabilitation may be deducted from the fair market vaue
of the line for the purpose of determining the amount of compensation due. (SF-23; JE-23)

54, DVRC contacted a second appraiser, L.B. Foster Co., Inc., to appraise Line 907's rail
assets. L.B. Foster issued its appraisal on October 31, 1997. L.B. Foster’snet liquidation value for the
rail assets was $392,221.70. (SF-24; JE-24)

55. By letter dated November 4, 1997, DVRC forwarded to PennDOT a copy of the L.B.
Foster appraisa and requested that L.B. Foster’ svaluation of $392,221.70 together with the value of the
real estate be accepted as the net liquidation value for the line. (SF-25; JE-25)

56. In a letter dated November 14, 1997, DVRC offered to purchase Line 907 for
$126,000.00, equal to the MLM appraised value of the real estate. (SF-26; JE-26)

57. By letter dated December 5, 1997, PennDOT rejected DVRC' s offer of $126,000.00,
and stated it was willing to accept $518,221.00 as the purchase price of Line 907 ($392,221.00 for the
track materials and $126,000.00 for the land). (SF-27; JE-27)

58. By letter dated December 15, 1997, DVRC rgjected PennDOT’ s of fer of $518,221.00,
and reiterated its offer of $126,000.00. (SF-28; JE-28)

59.  Byletter dated January 5, 1998, PennDOT againrejected DV RC' soffer of $126,000.00,
and reiterated its offer of $518,221.00. (SF-29; JE-29)

60. By letter dated February 13, 1998, DVRC stated that it understood that it was entitled to
creditstoward the purchase price for expenditures made by the Commonwedth in rehabilitating Line 907,
creditsfor operator paid improvementsto theline, and acredit for the cost of the MLM appraisal. (SF30;
JE-30)

61. By letter dated February 25, 1998, PennDOT advised DVRC that state-paid expenses
torehabilitate Line 907 cannot be used asacredit toward the purchase price of Line907. (SF-31; JE-31)

62. By letter dated April 8, 1998, DVRC renewed its offer to purchase Line 907 for
$126,000.00. (SF-32; JE-32)



63. By letter dated April 15, 1998, PennDOT advised DVRC that it would forward DVRC' s
offer of $126,000.00 to the Federal Railroad Administration and by this action accepted DVRC' s offer.
PennDOT asotold DV RC that the FRA had final approval authority over the purchase price. (SF-33;
JE-33)

64. By letter dated April 28, 1998, PennDOT requested approval of the FRA to sall Line 907
to DVRC for “...the agreed-upon price of $126,000.00.” (SF-34; JE-34)

65.  InApril 1998 when PennDOT requested approval of the $126,000.00 “agreed-upon”
price, that amount represented the * highest possible return” under 49 C.F.R. sec. 183(c)(2) availablefor
Line907. (JE-32, JE-33, JE-34; N.T. 115-122)

66. PennDOT’ sApril 28, 1998 | etter acknowledgesthat the amount of creditswhichDVRC
is entitled to deduct from the appraised value of $518,000.00 isin excess of $392,000.00 and that
therefore DVRC' s purchase offer of $126,000.00 is reasonable. (JE-34)

67. In her letter dated April 28, 1998, Ms. Elizabeth Sarge Voras, Deputy Secretary for
Aviation and Rail Freight for PennDOT, recountsthat DV RC had “ severe operating losses due to factors
outsidetheir control.” Ms. Vorasfurther statesthat PennDOT is submitting the offer “in the interest of
preserving rall freight servicein the Commonwedth.” Further, Ms. Voras satesthat “it isour conclusion
that if the Department were to sell the line for the intended $518,000.00 and then apply the allowable
rehabilitation credits, the result would be less than the $126,000.00 land value offer being made by
Delaware Valey Railroad.” (JE-34, p.1)

68. Finaly, Ms. Voras statesthat, “for al thesereasons’ and because PennDOT will require

DVRC to operate Line 907 for at least five years after consummation of the sale, “the current offer at
$126,000.00 is reasonable.” (JE-34, p.2)

G. OFFER FROM BETHLEHEM STEEL AND PENNDOT’'SBREACH OF
THE AGREEMENT OF SALE

69. On April 29, 1998, Secretary Bradiey M. Mdlory spoke at the Eighth Annua Rail Freight
Seminar. Mr. Malory’ sprepared text stated that PennDOT was* in thefina stageof selling USRA Line
907 .. .to RallAmerica, Inc.” (SF-35; JE-35)

70. A representative of Bethlehem Steel Corp. attended the Freight Seminar and learned of
the pending sale of Line 907 to RailAmerica. (N.T. 153-154)

71. Bethlehem Stedl did not participatein any request for proposa process, nor did Bethlehem
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Sted have acontract with PennDOT relaingto Line907. Accordingly, Bethlehem Stedl had not spent any
money on Line 907, nor would it be entitled to any creditsin connection with the purchase of theline.
(N.T. 164)

72. By | etter dated June 15, 1998, Bethlehem Stedl’ s Subsidiary Railroad Companiesoffered
$500,000.00 to purchase Line 907. (SF-36; JE-36)

73. By letter dated June 23, 1998, PennDOT forwarded Bethlehem Steel’s offer of
$500,000.00to the FRA for “...whatever consideration [the FRA] deem[s] appropriate.” (SF-37; JE-37)

74.  OnJune 24, 1998, the Surface Transportation Boardissued adecison denying DVRC's
petition to set subsidy terms for the use of the Reading Company’s Line 939. (SF-38; JE-38)

75. By letter dated August 10, 1998, the FRA authorized PennDOT to accept Bethlehem
Steel’ s offer to purchase Line 907. (SF-39; JE-39)

76. By letter dated August 18, 1998, PennDOT advised DV RC that an offer higher than
DVRC' soffer had been received, that the higher offer had been forwarded to the FRA, and that the FRA
had authorized PennDOT to accept the higher offer. PennDOT then notified DVRC that it intended to sdll
Line 907 for the higher amount, and, without disclosing the amount of Bethlehem Sted’ s offer, gave DVRC
until September 8, 1998 to revise its previous offer. (SF-40; JE-40; N.T. 159-161)

77. In the letter dated August 18, 1998, PennDOT gave two reasons for forwarding the
Bethlehem Stedl offer to the FRA for approva: the Bethlehem Sted offer “...was consderably higher and
the FRA guidelines require the Commonwealth to obtain the highest achievable returnin line sales
transactions.” (SF-40; JE-40)

78. By letter dated September 4, 1998, DVRC requested from PennDOT the FRA’s
approved fair market value for Line 907, and further requested 60 daysto review that value and apply
creditsfor selling and fixing up expensesto it. (SF-41; JE-41)

79. By letter dated September 25, 1998, PennDOT advised that it intended to sdll Line 907
to the other, unnamed, offeror (Bethlehem Steel). (SF-42; JE-42)

80. By letter dated October 13, 1998, DV RC requested the necessary closing papers needed
to effectuate the transfer of ownership of Line 907. (SF-43; JE-43)

81. By letter dated October 21, 1998, counsel for DV RC advised PennDOT that DVRC was

ready, willing and ableto completethe purchase of Line 907 in accordance with thetermsand conditions
of the Agreement. (SF-44; JE-44)
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82. By letter dated October 23, 1998, PennDOT confirmed its acceptance of Bethlehem
Steel’ s offer to purchase Line 907 for $500,000.00. (SF-45; JE-45)

83. By letter dated December 17, 1998, PennDOT advised DVRC that the Agreement of Sde
would terminate as of the close of business, March 19, 1999. (SF-46; JE-46)

84. PennDOT’ s purported notice of termination of the Agreement of Sale on December 17,
1998 provided thefirst notice to DVRC that the amount of Bethlehem Stedl’ s offer was $500,000.00.
(SF-46; JE-46, p.1)

85. By letter dated December 18, 1998, PennDOT advised DV RC that it intended to transfer
its easement rightson Line 142 to the new prospective purchaser of Line 907, which, although unnamed
in the letter, was Bethlehem Steel. (SF-47; JE-47)

86. By letter dated December 28, 1998, DV RC requested from PennDOT the specific
provisonsof the Agreement of Salethat PennDOT deemed DV RC had breached (S-48; JE-48) DVRC
also requested an opportunity to cure any defaults under Section 13. (JE-48)

87. By letter dated January 6, 1999, PennDOT advised DVRC that DVRC had failed to cure
its“ contractud pricing deficiency.” (SF-49; JE-49) Inthisletter, likeitsprior letters, PennDOT failed to
specify what amount would haveto be offered by DVRC in order to cureits aleged default. (SF-49; JE-
49)

88. By letter dated January 15, 1999, DVRC offered $500,001.00 to purchase Line 907.
DVRC anticipated credits of an undefined amount toward this purchase price. The offer was made within
the cure period specified in the contract. (JE-50; SF-50)

89. PennDOT refused to submit DVRC' s offer of $500,001.00 to the FRA for approval.
(N.T. 161)

0. By letter dated January 20, 1999, PennDOT advised DVRC that al negotiationstoward
the purchase pricefor Line 907 had concluded earlier and that the termination action taken December 17,
1998 was final and irrevocable. (SF-51; JE-51)

91. OnMarch 18,1999, PennDOT and BrandywineValley Railway Company (“BVRC"),
asubsidiary of Bethlehem Sted, entered an Interim Operating Agreement, Number 829876, for the use
of Lines 907 and 142. (SF-52; JE-52)

92.  On or about June 16, 1999, DVRC and the Reading Company settled its outstanding
litigation regarding the lease of Line 939 whereby DVRC paid to the Reading Company the sum of
$80,000.00. (SF-53; JE-53)
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93.  OnOctober 13, 2000, BrandywineValley Railroad Company filed a Notice of Partial
Termination of Servicewith the Surface Trangportation Board, giving noticethat it intended to terminate
service over Line 142 on December 31, 2000. (SF-54; JE-54)

H. DVRC'S DAMAGES

94, DV RC seeksdamagesbased on two dternativetheories: expectation damages(lost profits)
and reliance damages (the amount it lost while relying on PennDOT to perform). (N.T. 298)

95, DVRC' sdamage analysiswas presented by Debora Stewart, CPA, of PENTA Advisory
Services and she was qualified as an expert to testify. (N.T. 273-365)

96. Ms. Stewart presented adamage anadysiswhich caculated DVRC's lossof future profits
asaresult of PennDOT’srefusal to sell Line 907 to DVRC. Asan dternative theory, Ms. Stewart also
testified to the losses incurred by DV RC as operator of Line 907 in reliance on PennDOT’ s written
agreement to sell Line 907 to DVRC. (N.T. 273-365)

97. DVRC prepared periodicfinancid reportsincudingincome statementsand bal ance sheets
concerning its operations on Line 907, Line 142 and Line 939. (SF-55; JE-55)

98. DVRC never madeaprofit during the entiretime it operated Line 907 and the two related
shortline railways, Line 142 and Line 939 in Delaware. (Ex. P-23)

99. During the period from July, 1994 and ending June 30, 2000 which wasthe period of
its operation on these lines, DVRC lost a total of $985,827.00. (Exs. P-23, P-26; JE-55; N.T. 294)

100. Indetermining DVRC slossesasaresult of itsoperation of Line 907, Ms. Stewart relied
primarily upon DVRC’sfinancial statements. (SF-55; JE-55)

101. Sinceit never achieved any profitsof itsown, DVRC’ sexpert used the businessrecords
of BVRC, an unrdated company and asubsidiary of Bethlehem Sted, to prove lost profit damages. (Ex.
P-23; N.T. 278, 306)

102. BrandywineValey Ralway Company prepared aligt of carloadingsfor its own operaions
on Line 907, Line 142 and Line 939. (SF-56; JE-56)

103. Ms. Stewart testified to her methodology for determining DVRC' slost profits. She
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calculated the present val ue of the future cash flowshad DV RC retained ownership of Line 907. (EX. P-
23; N.T. 274 et seq)

104. UsngDVRC'sfinancid history and the shipments madeby BVRC onLine907 and Line
142 during 1999 and 2000, Ms. Stewart model ed the revenue and expenses produced from operating Line
907 and Line 142 from 1999 through 2008 and cal culated the resulting profits. Shethen calculated the
net present value of the profits as of December 31, 2000, using arate of 6.02% and discount rates of
18.40% and 27.4%. Ms. Stewart’s conclusion was the net present value of DVRC’slost profitsis
between $1,084,999.00 and $3,720,939.00. (Ex. P-23)

105. Ms Stewart’ shigher lost profitsnumber wasbased ontheinclusion of (1) scrap shipments
fromMarsIndustries to the Bethlehem Stedl plant, (2) traffic moving from Bethlehem Stedl’ s Sparrows
Point Facility, and (3) diverted truck traffic. (Ex. P-23)

106.  Noneof the MarsIndustries shipmentsto the Bethlehem Stedl plant in 1999 or 2000 were
shipped on Line907 making Ms. Stewart’ sinclusion of thisin future revenue speculative and unreliable.
(N.T. 193-200)

107.  Inbound scrap meta shipmentsfrom Mars Industriesto the Bethlehem Stedl/L ukens plant
in Coatsville have used both CSX and Norfolk Southern routes in the past. (N.T. 194-203)

108. Whether inbound scrap metal arrives at the Coatsville steel plant viaCSX or Norfolk
Southern dependson transport cost agreementsreached between thosetwo magjor carriersand Bethlehem
Steel. (N.T. 267-268)

109. Thefiguresused by Ms. Stewart for futureincreasesin diverted truck traffic on Line 907
were not based on any actud traffic figures, but were based on projections Bethlehem Sted used to obtain
astate grant. (Ex. P-4; N.T. 349-350, 355-356)

110. Thereisno potentia for increased carloads on Line 907 of finished steel from the
Bethlehem Sted Sparrows Point plant to the Bethlehem Sted/Lukens plant in Coatsville. (N.T. 201-205)

111. DVRC maketinginitiativesoftenfailed toincreasethevolumeof carloadscarriedonLine
907. (N.T. 85-87, 223-228, 234-236)

112. Bethlehem Sted, parent of BVRC, isableto achieve cost efficiency in the transport of
freight carsby virtue of itsdirect accessto two major nationd rail networks, CSX and Norfolk Southern.
(N.T. 267-2609, 318, 413)

113. DVRC,initslog profitsca culations, dso understatesthe costsinvolved in operating Lines
907, 142 and 939. (SF-23; JE-23)
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114. DVRC sexpert projectsfuture costsfor the operation of thelinesusing, in part, BVRC's
income statements. However, the BV RC income statements undergtate the costs since they omit costsfor
home office overhead and depreciation, among others. (Ex. P-7, P-8; N.T. 332, 380-382)

115. DVRC'sexpet understatesdiesd fud costsfor 1999 and 2000 by over $43,000.00. (EX.
P-23; N.T. 320, 428)

116. DVRC'sexpert understatestrain and track salariesby $102,000.00. (Ex P-23; N.T. 428-
429)

117. DVRC's expert understates freight car per diem costs by $14,000.00. (Ex. P-23;
N.T. 321-322, 429)

118. DVRC sexpert undergatestrack costsby $44,000.00 annually. (Ex P-23; N.T. 321-322,
429)

119. DVRC undergtatestrack maintenance costs by assuming that moniesprevioudy paid by
public entities, namdy the Commonwedth of Pennsylvania, will continue after it buysLine907. (Ex. P-23)

120. DVRC understatesthe cost of maintenanceand capita improvement of Line 939 by failing
to include any such costsin itslost profits calculations. (Ex. D-7; N.T. 431)

121. Thecos of maintaining Line 939 - which isninemileslong - after it has been upgraded so
that higher volumesof carloadscan traverseitisconservatively estimated at $3,000.00 per mileannualy.
(N.T. 243, 254, 263)

122.  PennDOT’ s damages expert, Louis Rubino, testified that he had no objection to
Ms. Stewart’ sanalysis and conclusion with respect to DVRC' slosses, dthough he raised an issue with
respect to a potential tax benefit which DVRC or Raill America could have received from deductionsfor
itslosses. Thereisno evidencein the record that DVRC or Raill Americareceived any such tax benefit.
(N.T. 434-435)

123. DVRC' slosseswhile operating Line 907 in 1994, 1995, and one half of 1996 were
$221,528.00. (SF-55; JE-55)

124. If $221,528.00 issubtracted from thetotal losses of $985,327.00, the amount remaining

of $763,799.00 represents the amount which DVRC lost (from July, 1996 until its operationsceased) in
reliance upon PennDOT’ s performance of the Agreement of Sale.

CONCLUSIONSOF LAW
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1. The Board of Claims hasjurisdiction over the subject matter of thisaction. 72 P.S. sec.
4651-4.

2. The Board of Claims has jurisdiction over the parties.

3. DVRC wasthe successful gpplicant in PennDOT’ sRequest for Proposal for the operation
of Lines907 and 142. Because PennDOT initiated the public proposal process, it had an obligation to
adhere to the procedures set forth in its request for proposal.

4. From Jduly 1, 1994 through June 30, 2000, DVRC incurred losses in the amount of
$985,327.00 as operator of Lines 907 and 142.

5. PennDOT and DVRC entered into an Agreement of Sale dated July 18, 1996 to purchase
Line 907 and thiswas avalidly executed, enforceable contract.

6. DVRC' slosses were incurred when it was operating in reliance upon the Operating
Agreement and the Agreement of Sale.

7. PennDOT and DV RC agreed-upon a purchase price of $126,000.00 for Line 907, which
was the appraised value of the real estate.

8. PennDOT and DV RC agreed that the amount of credits which DVRC would receive
under the Agreement of Sale was greater than the value assigned to the rail assets and that therefore the
real estate value of $126,000.00 was a reasonable price for Line 907.

9. The $126,000.00 agreed-upon purchase price from DV RC was submitted by PennDOT
to the FRA for approval.

10. A conditionisan event, not certain to occur, that must occur before performance becomes
due. A condition of the Agreement of Sale was the approval of the FRA.

11. When partiesindicatein acontract that their agreement is conditional upon the approval
of athird party, neither party has the privilege of revocation and no further assent is required.

12.  SinceDVRC and PennDOT had agreed to dl theterms of the sdle, the Agreement of Sdle
was avalid, enforceable contract which was subject to the approval of the FRA.

13. A duty of goodfathisimpliedinevery contract. Theduty of good faith requiresthat if the
contract isconditioned upon athird party’ sgpprova, the contracting parties must cooperate to achieve that
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approval.

14. PennDOT had aduty of good faith to DVRC to cooperate in fulfilling the condition of the
contract by getting FRA approval of the $126,000.00 price.

15. Whereaparty claiming the condition has not been satisfied is the cause of the non-
occurrence, it may not claim the non-occurrence to its advantage.

16.  Whileawaiting FRA approva, PennDOT improperly and in bad faith interfered with the
approval process by submitting a bid of $500,000.00 from Bethlehem Steel.

17.  TheBethlehem Sted bid wasnot made pursuant to any public competitive bidding process
which wasrequired under PennDOT’ s Digposition Procedures, Request for Proposal, the agreementswith
DVRC and the federal regulations.

18.  Although Bethlehem Steel’ s bid may have resulted in a greater return to PennDOT,
by accepting the bid, PennDOT violated its own Disposition Procedures, Request for Proposal, and
agreements with DVRC.

19. PennDOT breached the Agreement of Sdle by submitting the bid from Bethlehem Stedl to
the FRA for approval.

20. PennDOT breached the Agreement of Sale by accepting the bid from Bethlehem Steel.

21. PennDOT breached the Agreement of Sale by wrongfully terminating the Agreement of
Sale with DVRC.

22. PennDOT breached the Agreement of Sale by refusing to transmit DVRC' s bid of
$500,001.00 made on January 15, 1999 to the FRA for approval.

23. PennDOT had no grounds to repudiate the Agreement of Sale.

24. PennDOT had no grounds to terminate the Agreement of Sale.

25. PennDOT’ s purported termination of the Agreement of Sale wasinvaid because DVRC
had not breached any of itstermsand was performing fully. Evenif the termination was proper, PennDOT
failed to give DVRC theright to cure.

26. DVRC did not breach the Agreement of Sadleby any of itsactsincluding selecting asecond
appraiser of Line 907, bidding lessthan the appraisal amount, or negotiating for the period that it took the
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parties to reach the agreed-upon price of $126,000.00. If any of these acts were a breach of the
Agreement of Sale, such breach waswaived by the actions of PennDOT by continuing to negotiate and
by accepting DVRC's $126,000.00 price.

27. PennDOT is equitably estopped from denying that it had abinding agreement on which
DVRCjustifiably relied and, by breaching the agreement, PennDOT isliablefor the damagesDVRC
suffered.

28.  Thelega standard for proving lost profitsisthat they cannot be speculative and must be
proven with areasonable degree of certainty.

29. Courtslook to the past record of abusinesswhich must provide areasonably certain basis
for the calculation of plaintiff’sloss of future profits.

30. DVRCisnot entitled to lost profits asits damages becauseit did not have any history of
earning profits during the six yearsit operated Line 907.

31.  Theevidencedoesnot establish with areasonable certainty that if DVRC had becomethe
owner of Line 907 that it would have earned increased profitsby virtueof rail freight traffic from Mars
Industriesof Detroit, Michigan, from Bethlehem Stedl’ s Sparrows Point plant in Baltimore, Maryland, or
from diverted truck traffic.

32.  TheBoard finds the testimony of Debora Stewart, CPA, DVRC’ s expert not credible
regarding her estimatesand projectionsof future DV RC revenues becausethey are based upon datafrom
an unrelated company which wasin a substantially different market position.

33.  The Board finds the testimony of Louis Rubino, CPA, credible as it relates to the
uncertaintieshefound in therevenue and cost dataused by DVRC' sexpert in her lost profits projections.

34. The Board findsthe testimony of Louis Rubino credible asit relates to the uncertaintiesin
the cost figures used by DVRC's expert, particularly an understatement of diesel fuel costs, and
understatement of train and track salaries, an understatement of freight cars per diem, and an
understatement of track costs.

35. Whilethe Board does not concludethat it wasimpossible for DVRC to make aprofitin
thefuture, the Board findsthat DV RC has not proven with reasonable certainty that it would have had any
lost profits for the years 1999 to 2008.

36.  Thefinancid history of DVRC' s operations on Line 907 shows only lossesand it has not

been proven with areasonable degree of certainty that DV RC would have made a prafit in the years 1999
to 2008, or any of them.
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37.  TheDVRCclamfor futurelos profits asthe measure of damagesfor PennDOT’ sbreach
of the Agreement of Saleis denied.

38. Reiance damages are meant to restore a plaintiff to the same pogition it would have been
in before the contract was entered.

39. Reliance damages are an appropriate measure of damagesin this case.

40.  Thelosses DVRC incurred after July 1996 were incurred in reliance on PennDOT
performing the Agreement of Sale to sell Line 907 and are recoverable as reliance damages.

41. DVRC isentitled to $763,799.00 in reliance damages as aresult of the breach of the
Agreement of Sale by PennDOT.

OPINION

Thecomplaintinthisactionwasfiled on March 15, 1999. Theplaintiff, DlawareVdley Railroad
Company (“DVRC”), demanded judgment agai nst the Commonweal th of Pennsylvania, Department of
Transportation (“PennDOT”) for breach of contract. On April 16, 1999, the defendant filed an answer
and new matter. On May 24, 1999, plaintiff replied to the new matter and aperiod of discovery followed.
The hearing on the matter was held on severd dates. The evidence on theligbility issues was presented
on December 7 and 8, 2000 and the evidence on the damage i ssues was presented on May 22 and 23,
2001. Thereafter the partiesfiled stipulations of fact aswell astheir own proposed findings of fact and
conclusionsof law. Post-hearing briefswerefiled on May 23 and September 25, 2001 by DVRC, and
on August 29 and October 24, 200BREP&ORDOH CONTRACT

Theplaintiff DVRC clamsthat it had avalid enforceable contract with the defendant PennDOT
which PennDOT breached entitling DVRC to substantial damages. PennDOT contends that DVRC

breached the contract first, thereby making it unenforceable. The Board findsthat thepartieshad avalid
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contract which wasbreached by PennDOT and we basethat conclusion on thediscussion which follows.

The relationshi p between the parties began on March 14, 1994 when PennDOT issued arequest
for proposds (“ RFP’) under alease purchase agreement for the acquisition of USRA Line 907 and for the
operation of freight serviceon SEPTA-owned Line142. (JE-1) DVRC submitted aproposal and was
selected to operate and provide services to customers on Lines 907 and 142. (JE-2)

Gary Marino, Chairman, President and CEO of Raill America, the parent company of DVRC,
testified about hiscompany’ sbid to acquire Line 907 under alease purchase agreement and operate freight
serviceonLine142. (N.T. 39-40) Hesaid that RailAmericaisthelargest short linerail operator inthe
world, ownsaninterest in 47 railroadsin four countries, and has annua revenues of four hundred million
dollars. (N.T. 40) Hetestified about his company’ s decision in 1994 to respond to PennDOT’ s request
for proposal and his participation in preparing the response. (N.T. 40-41; JE-1) He stated:

“We were looking to grow the company...And this opportunity was consistent with what we

were doing at the time to grow our business and to nurture small railroads back to health

and make them profitable.” (N.T. 41)
Hewasawarethat Line 907 had lost money under itsformer management. (N.T.50) Hebelieved that with
an investment in track improvements and amarketing plan, DV RC could increase the volume of goods
shipped on Line 907 which would make it a good investment. (N.T. 50-51)

OnJuly 1, 1994, PennDOT and DV RC entered into the Agreement for Use of Real Properties
(“ Operating Agreement”) which included an option to purchase Line 907. (JE-4) DVRC operated on
Lines 907 and 142 until it was terminated by PennDOT in March, 1999.

The Operating Agreement executed by the parties contained the purchase optionin Section

31:
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“Section 31. Purchase Option.

The Department intendsto sell Line 907 within theterm of this Agreement under
alease purchase arrangement. The Department shall select an independent appraiser to
determinefair market valuein accordancewith FRA requirements. The Department shal
provide the Railroad Operator with the appraisal bid amount prior to executing an
agreement with the appraiser. The Railroad Operator shal reimburse the Department for
the actua costs of gppraisa within 30 days of receipt of aninvoicefor completed work.
Upon completion of the appraisal, the Department will give the Railroad Operator an
option to purchase Line 907 prior to offering Line 907 to other prospective purchasers.
The Department will notify the Railroad Operator of the appraised vaue of Line 907 in
writing, and the Railroad Operator shall have 60 daysfrom receipt of such written notice
to notify the Department of itsintent to exerciseitsoption to purchase. Failureto exercise
the option by providing written notice to the Department within such 60-day period shall
be deemed a rgjection of the option. In the event the Railroad Operator does not
exerciseitsoption to purchase Line 907 in accordance with theprovisions of this Section,
the Department will befreeto dispose of Line907 in accordance with the provisions of
the Rail Freight Preservation and Improvement Act, 55 P.S. Sections696.1-.11. The
Railroad Operator agreesto continue asthe operator of Line 907 under thetermsof this
Agreement until such time asthe Department either sells Line 907 to another owner or
selectsan operator for Line 907 through the competitive request for proposal process.
If the Railroad Operator exercisesits option to purchase Line 907, the amount previoudy
paid for the appraisal shal be deducted from the gppraised vaue in order to determine
thefina purchaseprice. The Rallroad Operator shall have ninety (90) daysfrom the date
of notice of intent to exerciseitsoption to negotiate alease purchase agreement with the
Department. The parties agree to devote their best efforts to enter into a mutually
satisfactory agreement that will benefit shippers using the line and the community.”
Operating Agreement, pp. 20-21.

DVRC operated on the line for amost two years and incurred substantial 1osses because its

operating expenses and capita expendituresfor equipment and track improvements exceeded the revenue
generated. On June 10, 1996, DV RC advised PennDOT that it wished to terminate the Operating

Agreement and exerciseitsoption to purchasetheline. PennDOT agreed and the parties executed the

Agreement of Salefor Line 907 on July 18, 1996. (JE-12)

The Agreement of Sde set forth the terms and conditions of the sde. The purchase pricefor Line

907 was set forth in Section 3 which stated:

-20-



-21-



“Section 3. Compensation.

The DEPARTMENT agrees to accept the appraised fair market value lessthe
appraisa costsand any reasonable selling and fixing up expenses subject to FRA approvad,
asprevioudy defined from thetrack material valueto bepaidat closing.” Agreement of
Sale, p. 7 (JE-12)

In the Whereas paragraphs of the Agreement of Sale, the parties defined certain termsused in
Section 3. The term “reasonable selling and fixing up expenses’ is defined as “rehabilitation or
improvement costs excluding routine maintenance, as approved by the FRA.” (JE-12, p.2) Theterms
“rehabilitation and improvement” and “routine maintenance” areaso explained. 1d. For theremainder of
thisopinion, these expensesthat were defined in the Agreement of Sale and allowed to be deducted from
the appraised fair market value will be referred to by the Board as “ deductible expenses.” The actual
amount of the deductible expenses was the subject of much debate and negotiation by the parties after the
Agreement of Sdlewassigned. (JE-30, JE-31) Their disagreement about the amount wasamajor point
of negotiation in reaching their agreement on the price DVRC would pay for Line 907. (JE-15, JE-16, JE-
32, JE-33)

The Agreement of Sale provided that the method for determining the selling price was that
PennDOT wasto select the gppraiser. (JE-12) PennDOT sdlected afirm called Main Line Management
which valued theland at $126,000.00 and the net liquidation value for thetrack assets at $596,000.00,
for atotal of $722,000.00. (JE-13, JE-20, JE-21) DVRC did not agree with the appraisal of therail
assetsand expressed the view that another apprai ser with more experience specifically vauing rail assets
would more accurately reflect the current fair market value. (N.T. 99) DVRC contacted a different

gppraiser, L.B. Foster Co., Inc. to appraise Line 907. (JE-24) On October 31, 1997, L.B. Foster issued

itsappraisal of the net liquidation valuefor the rail assets of $392,221.70. (JE-24) Over the next six
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months, the parties exchanged | etters of negotiation and finally agreed-upon the L.B. Foster appraisa of
$392,221.70 for therail assetsand $126,000.00 for the val ue of theland. (JE-26, JE-27, JE-28, JE-29,
JE-30, JE-31, JE-32) ItwasDVRC' s postion that the deductible expensesto which it was entitled under
the contract were greater than the value of therall assets, so it made an offer of $126,000.00 in November
1997. (Ex. P-4)

Afterinitialy rgecting thisoffer and further negotiations, PennDOT agreed to thisprice. (JE-34)
By letter dated April 28, 1998, PennDOT requested the approval of the Federal Railroad Administration
(“FRA")tosdl Line 907 to DVRC. (JE-34) Inthat letter PennDOT stated that $126,000.00 wasthe
“agreed-upon price’ and judtified it as*reasonable’ by explaining that DV RC had operated on theline
for four years and sustained “ severe operating losses’ and that as part of the deal DVRC would be
required to continue to operate on the line for five more years after the sale.

Under Section 10 of the Agreement of Sale, a condition of the sale was approval by the FRA.
That section provided:

“Section 10. Approvals.

The sale and conveyance hereunder shall be subject to and conditioned upon
approval, if necessary, of the Public Utility Commission, the Federal Railroad
Administration, the Surface Transportation Board, and/or any other governmental
authority. The cost and expense of obtaining or attempting to obtain such gpprova will be
borne solely by the RAILROAD.” (JE-12, p.10)

Whilethe partieswaited for the FRA to approve the sde, another entity decided to make an offer
topurchaseLine907. Inthe Spring of 1998, Bethlehem Steel acquired the Lukens Stedl plant whichwas

themain freight customer onLine907. (N.T. 244, 372) AtaPennDOT seminar in April 1998, PennDOT

announced it wasin“thefina stage” of selling Line907. (JE-35) A Bethlehem Stedl representative was
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in attendance at that seminar and on June 15, 1998 Bethlehem Sted’ s railroad subsidiary made an offer
to PennDOT to purchase Line 907 for $500,000.00. (JE-36) The record is silent regarding any
discussionsor negotiations Bethlehem Steel had with PennDOT prior to submitting thisoffer. However,
therecord isclear that PennDOT made no attempt to terminate its sale contract with DVRC or tel DVRC
that it wasentertaining any other offersat thistime. (N.T. 159-161) PennDOT certainly did not formally
open any new competitive bidding process. PennDOT’ switnesses state that the offer was*“ unsolicited.”
(N.T. 153-154) Because Bethlehem Stedl had no prior operating contractswith PennDOT, it was not
entitled to any deductible expenses from the sales price as DVRC was.

By letter dated June 23, 1998, PennDOT forwarded Bethlehem Stedl’ s offer to FRA “for whatever
congderation the FRA deemed appropriate.” (JE-37) ItisPennDOT’ s position that onceit received the
Bethlehem Stedl offer it had no choice but to send it to the FRA for approval despitethefactsthat DVRC
had an exclusive option to purchase Line 907, exercised that option, the partieshad agreed to al terms of
the sale, and the only condition remaining to compl ete the transaction was FRA approva. PennDOT did
not tell DVRC either that it had received another offer or that it had submitted any other offer for FRA
approval. (N.T. 159-161)

By letter dated August 10, 1998, the FRA replied to PennDOT and authorized it to accept
Bethlehem Sted’ soffer to purchase Line 907. (JE-39) On August 18, 1998, PennDOT advised DVRC
that it had received ahigher offer but did not specify the amount. (JE-40) It told DVRC that the FRA had
approved the other offer and that it intended to sell Line 907 for the higher amount, and gave DVRC until
September 8, 1998 to raiseits previous offer. (JE-40) DV RC expressed surprise a these developments

and requested further information about the amount and terms of the other offer. At thesametime DVRC
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requested that PennDOT go forward and compl ete the purchase of Line 907 under the terms of the
Agreement of Sale. (JE-41) PennDOT refused to proceed with thesaleto DVRC. Instead, PennDOT
notified Bethlehem Sted that itsoffer had received FRA approva and stated that PennDOT would proceed
to prepare anew saes agreement. (JE-45) The FRA never specifically gaveits approva or disapproval
of the price submitted by DVRC.

On December 17, 1998, PennDOT sent DV RC aletter purporting to give DV RC notice of
termination pursuant to Section 13 of the Agreement of Sdle. (JE-46) The Agreement statesthe grounds
PennDOT must have in order to terminate DVRC:

“Section 13. Termination for Cause.

The DEPARTMENT shdl havetheright to terminate this Agreement upon thirty

(30) daysnoticeto the RAILROAD, for non-performance or breach by the RAILROAD

of any of the provisionsof thisAGREEMENT. RAILROAD shall havethirty daysto
cure said defaults.” (Emphasis added.) Agreement of Sale, p.11

Intheletter, PenNDOT dated that itsgroundsfor termination were“ theinability of the Department
and DVRC to agree on price and DVRC' sfailure to satisfy the * highest possible return standard’ as set
forthin49 C.F.R. Part 18.31.” (Id.) On December 28, 1998, DVRC asked PennDOT to “identify the
specific provison of the Agreement which you deem to have been breached by DVRC and set forth what
you believe is necessary for DVRC to effect acure under the Agreement.” (JE-48) In response,
PennDOT cited no specific provisions and stated that DVRC'’ s breach was its “ contractua pricing
deficiency.” (JE-49)

On January 15, 1999 (exactly thirty daysafter PenrnDOT’ snotice of termination and withinthecure
period), DVRC notified PennDOT that it did not agree that it had breached the contract, but offered

$500,001.00 for the purchase of Line 907 “in accordance with the Agreement of Sale’ meaning that
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DVRCwouldinsist onitscontractua right to deductible expenses. (JE-50) PennDOT refused to submit
DVRC's offer of $500,001.00 to the FRA for approval. (N.T. 161-162) On January 20, 1999,
PennDOT wroteto DVRC, gtating that “the‘cure’ period granted under Section 13 of the Agreement of
Sal e had passed and, therefore, the termination actionstaken by this Department and outlined initsletter
of December 17 were ‘final and non-negotiable’.” (JE-51) On March 19, 1999, DV RC stopped
operaing on Line 907 and PennDOT entered into an Interim Operating Agreement with Brandywine Valey
Railroad Company (“BVRC”), therall subsidiary of Bethlehem Sted! that planned to acquire Line 907. (JE-
52)

Based upon the record in this matter, the Board findsthat PennDOT breached the Agreement of
Sdewhenit submitted the bid from Bethlehem Stedl to the FRA for approval. Thisact interfered with the
ability of DVRC to satisfy a condition of the contract, obtaining FRA approva. At that time, al terms
including price had been agreed to and the parties had a valid enforceable contract that had not been
terminated. Thelaw isclear that PennDOT’ sact violated the contract’ simplied covenant of good faith and
fair dedling becauseit prevented the satisfaction of acondition. PennDOT istherefore ligble for damages.

Had PennDOT terminated the Agreement of Sale pursuant to theterms of Section 13 before submitting
Bethlehem Stedl’ shid to the FRA, it would not have breached the contract. Wewill discuss contract law
regarding satisfaction of conditions to explain these conclusions.

A condition isan event, not certain to occur, that must occur before performance becomes due.

Shovel Transfer and Storage, Inc. v. PLCB, 559 Pa. 56, 58, 739 A.2d 133, 139 (1999). Eventsthat are
part of the process of formation of the contract, such as offer and acceptance, are not included in the

definition of acondition. 1d. An act or event will not be designated as a condition unless clearly intended
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by the parties. Id. Anunfilled condition doesnot impede theformation of avalid contract, and one party
cannot escapeliability for non-performance on the ground that the other party failed to satisfy acondition
where the first party caused the failure. Id.

Inmaking acontract, partiesmay indicatethat their agreement is conditiona upon acollatera event
such asthe gpprovd of athird person. In such astuation, neither party hasthe privilege of revocation and
no further assent is required. See 8 Corbin on Contracts, § 31.11. The binding character of such a
conditional contract has been judicialy recognized. Id.

Under the second Restatement thereisaduty of good faithimplied in every contract. Restatement
(Second) of Contracts sec. 205 (1981). What constitutes good faith depends upon the facts and
surrounding circumstancesof agiven case. It generdly requiresthat if the contract isconditioned onathird
party’ s approval, that the contracting parties must cooperate to achieve that approval. The Board relies
upon severd casesinvolving Stuationsin which one party to a contract interfered with the performance of

acondition of the contract and the courtsfound such an act to bein bad faith and abreach of the contract.

Asagenera rule when one party to acontract unilateraly preventsthe performance of acondition
upon which hisown liahility depends, the culpable party may not then capitdize on thet faillure. Apaucci

v. AgoraSyndicate, Inc., 145 F.3d 630 (3d Cir. 1998). In Apalucci, the plaintiff brought anegligence

action and obtained adefault judgment against an insured because both the insured and the insurance
company faled to defend the lawsuit. The plaintiff then sought payment of the judgment from the insurance
company asathird party beneficiary under the insurance policy. When the insurance company refused to

pay, plaintiff sued alleging bad faith and breach of contract for refusing to defend the insured and make
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payment to plaintiff. Theinsurance contract contained acondition in the policy that suit could only be
made against the insurance company if afinal judgment was obtained after an “actual trial.” Notria
occurred here because adefault judgment had been entered, so that condition of the contract had not been
met. Onappeal, the Court of Appealsfor the Third Circuit applied Pennsylvanialaw and reversed the
summary judgment granted by thetrial court infavor of theinsurance company. The Court of Apped's
decided that although no actual tria was held, that plaintiff still had standing to sue. It reasoned that the
insurance company breached its own insurance contract by unjustifiably refusing to defend itsinsured and
thereby had itself caused the default judgment to be entered. Sincetheinsurance company had prevented
the occurrence of the* actual trial” condition of the contract, thisbreach madeit liableto the plaintiff for
damages.

In McDermott v. Party City Corp., 11 F.Supp. 2d 612 (E.D. Pa. 1998), another case decided

under Pennsylvania law, the parties executed a stock purchase agreement which required a bank’s
approval. Theagpprova wasgiven but it was conditioned upon thewife of the buyer providing her persona
guarantee for the transaction. Her guarantee was never given and the buyer refused to proceed with the
sale. The buyer argued the contract was unenforceable because the agreement was not valid until al the
conditions had been met. The court rejected the buyer’ s position because it found that his wife had
routinely given her guaranteein prior transactions and theonly reason it was not given here was because
thebuyer had prevented it. The court found that the buyer acted in bad faith and that hisacts excused the
condition. It stated:
“If aparty actsto hinder the satisfaction of acondition, the condition isexcused.

Restatement (Second) of Contracts § 224 cmt.b (1979). In other words,
where aparty claiming the condition has not been satisfied isthe cause of the

-28-



non-occurrence, he or she may not claim the non-occurrence to his or her
advantage. Commonwealth of Pennsylvania Dept. of Transp. v. W.P.
Dickerson & Son, Inc., 42 Pa. Cmwlth. 359, 400 A.2d 437, 440 (1986) (A
party ‘ may not, in fact, take advantage of an insurmountable obstacle placed by
himself in the path of another party’ s adherenceto the agreement.’) See, eg. In
re Sroud Ford, Inc., 190 B.R. 785, 787 (Bankr. M.D. Pa. 1995).” 1d. at 621.

Shove Trander & Storage, Inc. v. PennsylvaniaLiquor Control Board, supra., isathird casethat

iIssimilar in many waysto the case at bar. In May 1986, Shovel Transfer entered into an agreement to
provide warehousing servicesto the PLCB. After executing numerous extensionsto the agreement, the
parties eventually executed a storage and distribution contract on November 10, 1986. The PLCB
Chairman and the Attorney Genera signed on behalf of PLCB, but the Secretary of the Budget and the
Controller refused to sign the contract. PLCB took the position that no valid contract had been formed.
In December 1987, PLCB refused to perform the contract and released a new request for proposal
thereby subjecting thewarehousing project to asecond round of competitivebidding. Theproject wasthen
awarded to another party. Shovel Transfer sued for breach of contract.

The Pennsylvania Supreme Court held that the two additiona signatures were merely perfunctory
and not required under the statute. 1t held that avalid contract for storage and distribution existed and was
binding, subject only to certain conditions such as the issuance of contractors' licenses and permits. 1d.
a 63, 68. Thefalureof Shove Transfer to fulfill those conditionsdid not invalidate the contract, but only
postponed the PLCB’ sobligation to perform until these conditionswere satisfied. 1d. The court found the
repudiation of the contract by PLCB and the award of the project to athird party prevented Shovel
Transfer from fulfilling the conditions of the contract. Id. The PLCB washeld liablefor breach of contract.

Applying the decisionsin Shovel Transfer, McDermott, and Apalucci, the Board finds that
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PennDOT and DV RC entered into an enforceable Agreement of Sale and that the sale was conditioned
upon PennDOT obtaining FRA approval. By submitting the Bethlehem Steel bid to FRA, PennDOT
interfered with and prevented satisfaction of a condition necessary for the contract’ s performance.
Accordingly, PennDOT breached the contract and isliable for damages. PennDOT had no groundsto
repudiate the contract. It aso had no right to entertain any other bids unlessthe Agreement of Sale had
been previoudy terminated. Asnoted earlier in thisopinion, PennDOT could only terminate the contract
for cause under the terms stated in Section 13 of the Agreement of Sale. PennDOT could terminate for
“non-performance or breach” by DVRC and if it did terminateit had to give DVRC thirty daysto cure any
default. (Agreement of Sale, p. 11.)

PennDOT assertsasitsdefensethat certain actsby DV RC breached the Agreement of Sdefirst
and gave PennDOT theright to accept Bethlehem Sted’ shigher bid. In December 1998, when PennDOT
gavencticeof terminationto DVRC, it cited two of these acts. (JE-46) Firg, it said that there had been
an inability of the partiesto agree on price. Thisis clearly untrue snce PennDOT told the FRA by letter in
June, 1998 that $126,000.00 wasthe “ agreed-upon price.” (JE-34) PennDOT freely choseto accept
that price and go forward to complete the final condition of the sale.

The second act PennDOT alleged to beaDVRC breach inits December 17, 1998 letter isthat
DVRC did not agreeto aprice which provided the* highest rate of return” asrequired by the FRA.. (JE-46)
The phrase “highest rate of return” comes from the federal regulations found at 49 C.F.R. sec. 1831,
relating to the sdle of redl property including rail linesby statesthat had received federd grantsto purchase
thelines. 49 C.F.R. sec. 1831(c)(2) providesthat a state’ s grantee (PennDOT) may sell property

acquired under the grant (Line 907) under the following conditions:
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“(2) Saleof Property. Sell the property and compensate the awarding agency [FRA]. The
amount due to the awarding agency will be calculated by applying the awarding agency’s
percentage of participation in the cost of the original purchase to the proceeds of the sale
after deduction of any actual and reasonable selling and fixing-up expenses. If thegrantis
still active, the net proceeds from the sale may be offset against the original cost of the
property. When a grantee or subgrantee is directed to sell the property, sales procedures shall
be followed that provide for competition to the extent practicable and result in the highest
possible return.” (Emphasis added.) 49 C.F.R. sec. 1831(c)(2).

Thefinal sentenceindicatesthat there should be competitive bidding “to the extent practicable.”
Inthe caseat bar, PennDOT had competitive bidding wheniit put out itsrequest for proposalsin 1994.
It chose DV RC asthebest bidder, and entered into the Operating Agreement which contained the option
to purchase. Once DV RC exercised the option to purchase and the parties executed the Agreement of

Sd e, nofurther competitive bidding was possible (or “ practicable€”) unlessand until the Agreement of Sde

was terminated.

At thetimethat the price of $126,000.00 was agreed to by the parties and submitted to the FRA
for approval, that price represented the “ highest possible return” on the government’ sgrant. PennDOT
had worked very hard for two yearsto reach agreement with DVRC on that price. PennDOT’ sargument
that it was* compeled” by the regulationsto submit thelater, higher offer from Bethlehem Sted to the FRA
in order to meet the highest possible return standard issmply not true. PennDOT wasa ready contractually
bound to DVRC because it had accepted and submitted the $126,000.00 price. The words of the
regulationsdo not compel PennDOT to breachitscontract with DVRC. Rather, theregulations specifically
dlow for a stuation inwhich competitive bidding takes place a an early point in the process, ashere, and
the parties proceed to negotiate the highest possible return under the market conditions then existing.

Since DVRC was experiencing substantia losses on Line 907, it seems reasonable that PennDOT would
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agree to the $126,000.00 sale price as the highest achievable rate of return at that time.

Also, PennDOT arguesthat DV RC breached the contract by failing to bid the pricefor Line 907
that was determined by PennDOT’ sappraiser, Main Line, and by seeking another appraisal fromL.B.
Foster. Under the contract it was PennDOT’ sright to select the appraiser. PennDOT further complains
that DV RC breached by exceeding thetimeallowed for compl eting the transaction and by engaging in
“prolonged negotiations’. Wefind neither of these defensesare vaid because evenif either of these acts
by DVRC were breaches of the terms of the Agreement of Sale, they were waived by the actions of
PennDOT sinceit continued to negotiate over the* prolonged period” itsdf and sinceit actualy agreed to

the appraisal provided by L.B. Foster. Black Top Paving Co., Inc. v. Cmwith., Dept. of Transportation,

77 Pa.Cmwlth. 612,466 A.2d 774 (1983)(Contractual provisionscan bewaived expresdy or impliedly.).
PennDOT’ sactswere an implied waiver of any such alleged breachesby DVRC. PennDOT had no
basis on which to terminate the contract in December 1998 when it claimed that the contract had been
breached by DVRC'’ s acts.

One further conclusion the Board makes is that in January 1999 PennDOT breached the
Agreement of Salea second timewhen it refused to submit DVRC' sbid of $500,001.00 to the FRA for
gpprova. Inthemiddle of December, PennDOT purported to terminate the contract and, as Sated earlier,
this Board finds that such termination was not effective because PennDOT did not have proper grounds
for termination under the contract’ sterms. However, even if the notice of termination under Section 13
of the Agreement of Sale was effective when given on December 17, 1998, DVRC till had thirty (30)
daysto cureany defaults. On January 15, 1999, within the cure period, DVRC bid $500,001.00for Line

907. PennDOT’ srefusal to submit that bid to the FRA for approval was another act of bad faithand a
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breach of the Agreement of Sale.
EQUITABLE ESTOPPEL
Theliability of PennDOT has also been established by DV RC under the theory of equitable
estoppel. Equitable estoppel isadoctrine of fundamental fairness. It precludesone party from depriving
theother of thefruitsof itsreasonabl e expectationswhen the party inducing the reliance knew, or should

have known, that the other would rely. See DeFrank v. Greene County, 50 Pa. Cmwlth. 30, 412 A.2d

663 (1980); Com. ex rel. Gonzalez v. Andreas, 245 Pa. Super. 307, 369 A.2d 416 (1976). Equitable

estoppel can be gpplied to agovernment agency. See Com., Dept. of Environmental Resourcesv. Dixon

Contracting Co., Inc., 80 Pa.Cmwlth. 438, 471 A.2d 934 (1984).

PennDOT is equitably estopped from denying any duty to perform under the terms of the
Agreement of Sale. Pursuant to the established RFP procedures, PennDOT and DV RC executed two
binding agreements, the Operating Agreement and the Agreement of Sdle. Thefirst agreement contained
an option to purchase Line 907 and the second contained apromiseto sell Line 907 to DVRC. Inrdiance
on these promises, DVRC provided freight service and maintained Lines 907 and 142 and incurred |osses
of $985,327.00. Since PennDOT knew that DV RC was relying upon the promises contained in the two
agreements, PennDOT isestopped from denying its duty to perform under the Agreement of Sde. DVRC
reasonably expected that in exchangefor its operation on the lines that PennDOT would act in good faith,
that it would submit the agreed-upon price of $126,000.00 to the FRA for gpproval, and that it would do
nothing to interfere with FRA approva being granted. DV RC was pregjudiced by PennDOT’ s misconduct
in entertaining another party’ s bid and conveying it to the FRA while DVRC wasrelying on PennDOT to

procure approva and closethesdeto DVRC. PennDOT isestopped from denying that it had abinding

-33-



agreement on which DVRC justifiably relied and PennDOT isliable for the damages DV RC suffered.
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DAMAGES
DVRC claimstwo types of damages. lost profitsand reliance damages. 1tisDVRC' sburdento

prove the damagesit claims resulted from PennDOT’ s breach of the contract. See Spang and Co., v. U.S.

Steel Corp., 519 Pa. 14, 545 A.2d 861 (1988). While DVRC does not have to prove damages with
mathematical certainty, thewitnesstestimony and exhibitsit reliesupon must support the damages claimed.
Asagenera rule, damages are not recoverableif they aretoo speculative. See Restatement of Contracts
(Second) sec. 352.

For breach of contract, aparty can recover genera compensatory damages measured by either
expectancy or reliance. Theexpectancy measure quantifiestheamount of money necessary to put the party
in the position it would have been in had the contract been performed, usually by awarding lost profits.
Reliance damages quantify theamount of money necessary to put the party back in the position it would
have been in had the contract not been made. See Restatement of Contracts (Second) sec. 344 comment.

Inthe case before us, DVRC claimsthat it should recover itslost profitsfor PennDOT’ s breach.
DVRC's accounting expert, Debora Stewart, CPA, opined that plaintiff’s lost profits were from
$1,084,999.00 to $3,720,939.00. (N.T. 95-96; P-23.) Within thisrange, the amount that she calculated
should be awarded depends upon the discount ratewhich is used and the sources of rail traffic which are
used in the projections.

DVRC sinsurmountable problem in proving its damage theory based upon lost profitsisthat
DV RC operated on theserail linesfrom July 1994 to March 1999 and never made any profit. (Ex. P-23;
JE-55) Thisfact is not disputed. The legal standard for proving lost profitsis that they must be

demonstrated with areasonable degree of certainty. Taylor v. Kaufhold, 84 A.2d 347 (1951). Courts
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look to the past record of abusinesswhich must provide areasonably certain basisfor the caculation of

plaintiff’s probableloss of future profits. Palmer v. Connecticut Railroad & Lighting Co., 311 U.S. 544

(1941). Lo profitsare not recoverable if they are overly speculative. Delahanty v. Firgt Pennsylvania

Bank, N.A., 318 Pa. Super. 90, 464 A.2d 1243 (1983). In Delahanty the court found that lost profits

were not recoverabl e because the business had only been in operation for seven months. The business
“might or might not have been profitable. Thusthe element of reasonable certainty needed to collect
damages for lost profitsislacking.” 1d. At 1261. The sameistrue for DVRC.

The Board findsthat the reasonable degree of certainty test has not been met here. We cannot
say that because DVRC incurred substantial lossesthat it wasimpossiblefor therailway to make aprofit
inthefuture. Weonly find that using all the factsfound in this matter that it cannot be concluded with
reasonabl e certainty that DV RC would have made any profit if the contract had not been breached and
DVRC had owned Line 907 from 1998 to 2008.

In addition to this general reason for denying DVRC' sclaim for lost profits, the Board will also
address some of the particular components of Ms. Stewart’ s expert report and opinion. She projected that
DVRC' srevenueswould increase and its projected costswould decrease over the future ten year period.
(Ex. P-23) PennDOT’ sexpert, Louis Rubino, Jr., CPA, argued that Ms. Stewart’ s revenue projections
were unreliable because they were not based upon DVRC' s historical revenues, but on those of BVRC,
the Bethlehem subsidiary. (Ex. P-23; N.T. 278, 306) He pointed out that thetwo rail companieswerein
substantialy different market positionssince BV RC' sparent d so owned the Bethlehem Stedl/L ukensplant,
thelargest customer on Line 907. Thismeant that if BV RC owned Line 907, it would have retained more

revenue per carload than DV RC from any freight shipped and aso that its parent would have direct control
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over the amount of product shipped and the route chosen to ship its stedl products. The business decisions
of Bethlehem Stedl/L ukens would thus directly affect the future revenue generated on Line 907, so that
DVRC future revenues could not be reliably based on those of BVRC.

A further reason why DVRC' srevenueswould not bethe sameasBVRC' sisthat DVRC would
not be able to achieve the same cost efficiency in the transport of freight cars because BVRC had access
to twomajor national rail networks, CSX and Norfolk Southern. (N.T. 267-269, 381, 413) Thisdirect
access dlowed Bethlehem Sted and itsrail subsidiary to promote competition between CSX and Norfolk
Southernthereby redlizing lower freight costsfor Bethlehem Stedl. 1d. Thisahility to negotiategave BVRC
a competitive advantage over DV RC which had access to only one major carrier, CSX. Id.

Also, the Board finds that the testimony and opinion of Mr. Rubino, to be credible and reliable
when he opinedthat the DV RC revenue projectionswhich included the assumptionsthat added rail traffic
from three sources would increase future revenue were highly speculative. For some of her profit
projections, Ms. Stewart assumed that in the future there would be additiond rail traffic on Line 907 from
Mars Industriesin Detroit, Bethlehem Steel’ s Sparrows Point facility, and diverted truck traffic. Mr.
Rubino pointed out that 1))Mars Industriesdid not ship asingle carload on Line 907 from September, 1999
to August, 2000, but used the Norfolk Southern Railway instead for that period. (N.T. 194-203); 2) the

Sparrows Point rail traffic wasactudly not on Line907. (N.T. 201-205); and 3) the source of thefigures

for future profits from an increase in diverted truck traffic that Ms. Stewart used was a Bethlehem Sted!
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applicationfor statefunding to upgrade Line 907 whichwas atotally speculativeprojectionitsef. (Ex. P-4)
DVRC sexpert’ s projection was not based on any actual figuresfor diverted truck traffic. (N.T. 201-
201; Ex. P-18)

Mr. Rubinofindsthat Ms. Stewart’ srevenue projections are overstated because the number of
carloadsto be shipped ontherailway linesissubstantialy oversated. Again, weagree. DVRC higtoricdly
shipped an average of 1,500 carloadsper year. Asdtated above, Ms. Stewart used BVRC figureswhich
show shipmentsof 2,400 carloads per year initstwo years of operation. Since BVRC' s connectionto
Bethlehem Sted put it in adifferent market position, it does not seem accurate for DVRC to just forget its
own financia history and step into BVRC' s shoesfor the purpose of projecting future revenues. Thisis
also supported by the testimony of DV RC witnesses Mr. Marino and Alfred Sauer, Vice President of
Business Development for Rail America. They both noted several marketing initiativeswhich DVRC
undertook toincreasethevolumeof carloads, but whichfailed. (N.T. 85-87, 223-228, 234-236) All these
factors make Ms. Stewart’ s revenue estimates, and therefore her projections, very speculative.

The Board aso agrees with Mr. Rubino’s opinion that plaintiff’ s expert’s cost projections were
understated and unreliable. Rubino specifically pointed to an understatement of diesel fuel costsfor 1999
and 2000 of $43,000.00 (Ex. P-23; N.T. 320, 428), an understatement of train and track salaries of
$102,000.00 (N.T. 428-429), an understatement of freight carsper diem of $14,000.00 (N.T. 429), and
an understatement of track costs of $44,000.00. (N.T. 321-322, 429) The Board finds this testimony
credibleand the cumulaive effect of dl theseitems casts Sgnificant doubt on therdligbility of plaintiff’s cost
projections and therefore its claim of lost profits.

After examining dl the evidence presented regarding damagesinthiscase, the Board findsthat lost
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profitsare not recoverable. Thefinancia history of DVRC' s operationson Line 907 shows only losses,
and it has not been proven with areasonabledegree of certainty that DV RC would have made aprofitin
years 1999 to 2008, or any of them. The DVRC claim for lost profitsis denied.

Asan alternative to itslost profits theory of damages, DVRC is claiming reliance damages of
$985,327.00. Thisisthetota amount DVRC lost during its operation of Line 907 from July 1994 to
March 1999. (Ex. P-23, Ex.L; JE-55) The amount of these losses is undisputed by PennDOT. (N.T.
432-435)

Reliance damages are awarded to place aparty in the same position that it was in prior to the

contract. Trosky v. Civil Service Com'’n, City of Pittshurgh, 539 Pa. 356, 363-64, 652 A.2d 813, 817

(1995). See dso, National Controls Corp. v. National Semiconductor Corp., 833 F.2d 491 (3d Cir.

1987). Thesedamages arethe amount of money aparty spent in reliance upon the other party performing
or itistheamount of thelossesincurred in reliance upon the other party performing the contract. Shovel

Transfer and Storage, Inc. v. PLCB, supra., at 140. In.Shove Transfer, the Pennsylvania Supreme Court

found that reliance damages were the gppropriate way to measure the harm suffered by the plaintiff. Such
damages put the plaintiff back in the position it would have been in had the contract not been made. 1d.
The plaintiff recovered the money it spent on the purchase and renovation of awarehouse because it made
these expenditures in reliance on the defendant performing the contract. 1d.

Inthe case at bar, DVRC endured two years of losses while it operated on Lines 907 and 142
in 1994 and 1995. It clearly wanted to makeaprofit, and in July 1996 it executed the Agreement of Sale
inreliance on PennDOT’ spromiseto sdll it Line 907 soit could makethisaClass|l system and develop

more business. (Ex. D-1) Thelosses DVRC incurred after July 1996 were incurred in reliance on
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PennDOT performing the contract to sell it the line.

While reliance damages appear to be the only appropriate remedy in thiscase, PennDOT makes
several weak arguments opposing their award. Firdt, it sayssuch damagesare not recoverableby DVRC
because Line 907 had no future potential to be profitable. (PennDOT Brief, p. 22.) Thisisnot areason
to deny reliance damages since PennDOT concedes that DVRC “incurred lossesin hopes of redlizing a
profitinthefuture” Id. The hope and expectation of future profitsiswhy DVRC wanted the opportunity
to buy the line. Thisis substantiated by the testimony of Gary Marino, President of DVRC. (N.T. 41)

PennDOT next states that thereis no causal connection between DVRC' slosses and the breach
sncethelossesoccurredfirst. Thisistruefor somelossesbut not for others. The Board findsthat |osses
incurred by DVRC from thetimethat it executed the Operating Agreement in 1994 until it executed the
Agreement of Salein 1996 are not recoverable because during thisperiod DV RC was deciding whether
or not to exerciseits option to purchase Line 907. Losses during this period were not sustained in reliance
on the performance of the Agreement of Sale and thus are not related to the breach. However, in July
1996 DVRC exercised its option to purchase Line 907 and the parties signed the Agreement of Sale. The
parties entered the Agreement of Sale and because al termswereagreed to, it was binding on the parties
pending the satisfaction of the condition requiring FRA approva. From July 1996 forward, DVRC rdied
to itsdetriment upon PennDOT performing in good faith and asit had promised. Thelossesfromthis
period forward are recoverable as reliance damages.

PennDOT makestwo other argumentsinitsopposition to the award of reliance damages. Mr.
Rubino opined that either DVRC or its parent Rail Americawould have received atax benefitin the amount

of $350,000.00 for the accumul ated | osses and therefore any damages should be reduced by that amount.
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(N.T. 434-435) The problemwiththisopinionand argument isthat it istotally unsupported by any facts,
testimony, or exhibitsin therecord. Mr. Rubino admitted that he had never seen either company’ stax
returns and did not know if any tax deductions were actually taken. (N.T. 434, 445)

Mr. Rubino also claimed that any reliance damages should be reduced by the purchase price for
Line 907 which heassumed to be $500,001.00. While DVRC did submit that bid to PennDOT in January
1999, we have dready found that the bid was neither accepted by PennDOT nor transmitted to the FRA
for approval, so it wasclearly not an agreed-upon purchaseprice. Further, by thetimethat bid wasmade
PennDOT had aready breached the contract. The only pricethat was ever acceptableto both partieswas
$126,000.00. However, the Board does not find that $126,000.00. or any amount for the purchase price
must be deducted from DVRC'’ sreliance damages. DVRC never paid PennDOT for Line 907 and
PennDOT never sold thelineto DVRC. If DVRC had paid the purchase priceto PennDOT, that amount
would be refundable to DV RC as restitution because it never got titleto Line 907 or it would be added
to any amount of damages awarded.

Since reliance damages are meant to restore plaintiff to the same position it wasin before the
contract was entered, the Board findsthat DV RC' sreliance damages are those lossesit suffered from July
1996 when the Agreement of Sale was executed until the time DV RC ceased operations on the system.
During thisentire period, DV RC continued to provide service tothe freight customers and tried to expand
thebusinesson Line907. In order to compute reliance damages, the Board startswith DVRC' slosses
for the period July 1994 through March 1999 which are $985,327.00. As stated earlier in thisopinion,
thisamount was agreed to by the expert witnesses for both parties and the computation of these total

lossesisfoundin Ms. Stewart’ sreport in Exhibit L to Plaintiff’ s Exhibit 23. (See dso JE-55; N.T. 432-
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435) Thefiguresused in Exhibit L weredl taken from DVRC sfinancid statementsfound in Joint Exhibit
55. TheBoard added thelossesfor theyears 1994, 1995, and six months of 1996 from DVRC'’ sincome
statementsin Joint Exhibit 55. These losses totaled $221,528.00:
1994 |oss $82,316.00
1995loss  $104,859.00
1996 loss (Jan. to June) $34,353.00
Total  $221,528.00

In order to find the amount of reliance damages incurred from July, 1996 to 1999, the Board
subtracted $221,528.00 from the total losses of $985,327.00 leaving aremainder of $763,799.00 which
is the amount of the reliance damages the Board will award DVRC.

For dl theforegoing reasons, the Board findsthat PennDOT breached the Agreement of Sdle and
acted in bad faith by doing actswhich interfered with DVRC s ability to get FRA approval and meet the
conditions of the contract. PennDOT committed to sell Line 907 to athird party and refused to fulfill its
contractua obligationsto DVRC. Further, the doctrine of equitable estoppd precludes PennDOT from
denying the existence of a contractua duty under the Agreement of Sale and holds PennDOT liable for

the damages DVRC suffered. PennDOT istherefore liable to DVRC for damagesin the amount of

$763,799.00 resulting from its conduct.

ORDER
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AND NOW, this13th day of March, 2002, after hearing, itiSORDERED and DECREED that
judgment beentered in favor of Plaintiff, Delaware Valley Railway Company, and against Defendant,
Commonwedth of Pennsylvania, Department of Trangportation, inthe sum of Seven Hundred Sixty-Three
Thousand Seven Hundred Ninety-Nine Dallars ($763,799.00) with interest thereon at thelegd rate of six

percent (6%) per annum from March 15, 1999, the date on which the Complaint in this matter wasfiled.

Upon receipt of said award by Plaintiff, Plaintiff shal forthwith file a praecipe to mark the case

settled and ended with prejudice with the Board.

Each party shall bear its own costs and attorneys’ fees.
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