COMMONWEALTH OF PENNSYLVANIA
KEYSTONE MECHANICAL SYSTEMS, INC. : BEFORE THE BOARD OF CLAIMS
VS

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF GENERAL SERVICES DOCKET NO 2449

FINDINGS OF FACT

A. TheParties

1 Paintiff isKeystoneMechanical Systems, Inc., (“Keystoneg’) aPennsylvaniacorporation
withaprincipa placeof businessat 932 Springbrook Avenue, Route 502, M oosic, Pennsylvania(Admitted
Para. 1 of the Answer)

2. Defendant is the Commonwealth of Pennsylvania, Department of General Services
(“DGS’) an adminigtrative agency of this Commonwealth with its Office of Chief Counsel at 603 North
Office Building, Harrisburg, Pennsylvania. (Admitted Para. 2 of the Answer)

3. Keystone's Vice President, Dennis Klepadlo (Klepadlo), provided occasional
adminigrativeinput from Keystone sofficein Moosic, with sporadic tripsto Philadelphia. (N.T. 142, 198)

4. Joseph Krutulis (Krutulis), Keystone s Project Manager in Moosic, was not on-sitedaily
but did travel to Philadel phiafor the bi-weekly job conferences. (N.T. 136, 223, 297)

5. Michad Curry (Curry) wasKeystone' s Foreman assigned to the Project in June 1994.
(N.T. 429; Exhibit D-42)

6. June Boward (Boward), who had twenty-five years of experiencewith DGS and authored
severa of DGS' administrative procedures, served as DGS Assistant Director of the Bureau of
Construction during the Project. (N.T. 475)

7. Mike Peapos (Pegpos), DGS' Eastern Regional Director for the Bureau of Construction,
monitored the problems that arose during construction by reviewing correspondence and personally
attending numerous job conferences and special meetings. (N.T. 401)

8. Tom Reed (Reed) took over asDGS' Construction Inspector Supervisor from Anthony
Ritondo (Ritondo) in June 1994. (N.T. 313, 365)

9. Rick FHleming (Heming), aUnion Certified Plumber, served asDGS Mechanica Inspector
on-site every day for this Project. (N.T. 315)



B. TheProject

10. DGSProject 522-2 cons sted of renovationsand additionsto the Philadel phiaDiagnostic
and Rehabilitation Center (“the Project”) located in downtown Philadelphia. (Admitted Para. 3 of the
Answer)

11.  The contract documents created five base bids. (N.T. 25)

12. Base Bid #1 encompassed the most work, including renovating the existing Arch Street
Diagnostic Center, completely renovating both Cherry Street row homesand completion of al work inthe
new four story addition that connected the Arch Street facility to the Cherry Street buildings. (N.T. 25)

13. Base Bid #4 encompassed renovating the Arch Street facility and the Cherry Street row
homesand completing thefirst and fourth floorsof the new addition but encompassed minimal work onthe
second and third floors of the new addition, which would then be completed in a subsequent Project.
(Emphasis added) (N.T. 40, 370, 435)

14.  TheCity of Philadel phiawould have issued a certificate of occupancy without the second
and third floors being compl ete so long astemporary barriers were constructed to preclude anyone from
accessing these two floors. (N.T. 435)

15.  TheProject wasoriginaly scheduled to be complete by April 21, 1994. (N.T. 126, 422,
Exhibit P-4; Exhibit D-40)

16.  Keystone bid $628,000. on Base Bid #1 and $577,000. on Base Bid #4, a $51,000.
difference. (N.T. 25, 167, 317; Exhibit P-1)

17.  Onor about January 26, 1993, DGS awarded four prime contractsfor work on Base Bid
#4, including Keystone's HVAC contract in the amount of $577,000. (N.T. 27, 317; Exhibit P-2)

18. Keystone supplied payment and performance bonds from U.S. Fidelity and Guaranty
Insurance Company (USF&G”). (N.T. 199; Admitted Para. 3 of the Answer)

C. Keystone' s SubContractors

19. Keystone subcontracted al physica labor to be performed on thejob, leaving only materia
purchases and paperwork to be performed by Krutulisin Keystone shome officeinMoosic. (N.T. 123,
226)



20. Klepadio testified on redirect that Keystone' s bid did not include any costs for having
Curry, Keystone's Foreman, on-site. (N.T. 175)

21.  Allstates Mechanical (Allstates), aSubcontractor for Keystone had ascope of work that
included theloading and unloading of HV A C equipment, piping and making the various connectionsfor
atotal contract value of $145,956. (N.T. 29; Exhibit P-3A)

22. Drexd Insulation’s (Drexd) subcontract with Keystone encompassed insulation of dl pipes
and equipment for atotal subcontract value of $21,500. (N.T. 29; Exhibit P-3B)

23.  Johnson Control’ s (Johnson) subcontract with K eystone encompassed the control work
for atotal subcontract value of $148,000. (N.T. 30; Exhibit P-3C)

24. Urban Sheet Meta’ s (Urban) subcontract with Keystone encompassed fabrication and
installation of the sheet metal for atotal subcontract value of $60,700. (N.T. 29; Exhibit P-3D)

25. During the Initial Job Conference, held on March 5, 1993, DGS discussed the necessity
of having an approved Superintendent on-site to represent each prime contractor with authority to make
decisions. (N.T. 402, 404; Exhibit D-28)

26. Since DGS has no contract with a subcontractor, DGS does not alow asubcontractor to
represent a prime contractor on the site. (N.T. 345, 404)

D. Administrative Procedures

27.  TheDepatment of Labor & Industry (L & 1) requiresDGSto collect LIPW formsin order
to monitor the prevailing wage rates paid by contractorson every DGSProject. (N.T. 403; Exhibit D-2,
D-28)

28. During the Initial Job Conference, DGS a so discussed the necessity of having each
contractor submit weekly LI1PW 51 forms, which contain the name, position, title, man-hours and wages
for employees working on DGS Projects. (N.T. 316, 475; Exhibit D-1,

D-28)

29. DGS could not process any application for payment that did not include LIPW forms
because the Treasury Department would have rejected the application and returned it to DGS without
payment. (N.T. 317, 407; Exhibit D-1, D-20)



30.  AstheHVAC contractor, Keystone was required to submit HVAC drawingsto the CPM
consultant and all other prime contractors in order to coordinate construction. (N.T. 470)

31.  Generd Conditionsfor the Project Section 63.33 are very specific. They requiredl prime
contractorsto havefull-time representation by way of qudified supervision throughout the entire Project.
(Emphasis added) (N.T. 404)

32.  After subcontracting out al of the physical work, Klepadlo established that Keystone
would attend all job meetings, order all equipment, oversee its subcontractors and prepare all the
paperwork. (N.T. 30-31)

33. Klepadlo stated that after the 93-94 Winter when work redly got going in March 1994,
Keystone hired Allstates to manage the job for them. (N.T. 39)

34.  AtJob Conference#6 held on May 28, 1993, the CPM consultant noted that Keystone' s
falureto submit HVAC drawingswasdeaying CPM’ sscheduling. The CPM schedule had to be prepared
without HV A C drawingsaccording to notationsin Job Conference#7 held on June 11, 1993. (N.T. 468;
Exhibit P-26)

35. Prior to commencing work, Klepadlo acknowledged familiarity with DGS Change Order
(hereinafter C.0.) procedures, thejob’ s contract, drawings, specificationsand CPM manua. (N.T. 31-32;
Exhibit P-3E, P-3F)

36.  Job Conference minutes of August 20, 1993 and September 23, 1993 indicate that
Keystone had difficulty with providing other primeswith HV AC drawingsthat were descriptively detailed
and having measurements required for accurate HVAC drawings. (N.T. 469-470; Exhibit P-26; Job
Conference Report #12)

37. Keystone sfailureto make accurate HV A C drawings submissions del ayed the approval
process during the Summer of 1993. Thiswas months beforetheissue of pricing C.O. #1 arose. (N.T.
468-470; Exhibit P-26)

E. Applications for Payment

38. K eystone personnel prepared the Contract Breakdown Sheet (used as the basis for
submitting Applications for Payment) without input from DGS. (N.T. 317; Exhibit D-7)

39. During the course of the Project, DGS noticed discrepancies in the line items of the
Contract Breakdown Sheet. Keystone repeatedly invoiced for 3" copper pipeontheProject. (N.T. 317-
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318; Exhibit P-7)

40. DGS personnel could not modify or correct any errors on the typed Applications for
Payment without returning it to Keystone for correction. (N.T. 415; Exhibit D-33)

41. Inan effort tohdp Keystone, DGSreviewed draft Applicationsfor Payment to ensurethat
Keystone accurately invoiced for quantities of materialsinstalled and accurately invoiced for the correct
percentage of completed work. (N.T. 169, 318, 387, 412; Exhibit D-32)

42. DespiteDGS assistance, Keystone sApplicationsfor Payment consi stently contained
mathematical errors, inaccurate descriptions of work completed during the period and failed to include the
necessary LIPW forms and EEO reports. (N.T. 318, 405, 434; Exhibit D-31-39)

43. Due to Keystone' s haphazard submittals, DGS had to repeatedly contact Keystoneto
request proper submittals, forms, payroll certifications, stedl certificationsand other required paperwork.
(N.T. 354)

44, Keystone' sApplication for Payment #2 dated September 23, 1993 was rejected because
of incorrect billing for stored materialsand its#4 Application for Payment dated November 9, 1993 was
rg ected for falureto attach LIPW formsfor two months, delinquent EEO reportsand failureto follow the
appropriate procedure for stored materials.(N.T. 405, 407-409; Exhibit D-29-30)

45, DGS returned Keystone' s Application for Payment again on January 4, 1994 and January
24, 1994 dueto various errors and failure to meet the Prevailing Wage Certification requirement of the
Contract. (N.T. 414-415; Exhibit D-33)

46. By tranamittal dated March 23, 1994, DGS returned Keystone' s Application for Payment
#5 for avariety of reasonsincluding failure to submit LIPWs, EEOsand math errors. (N.T.416; Exhibit
D-34)

47. By transmittal dated April 20, 1994, DGSreturned Keystone' s Application for Payment
#8 for avariety of reasonsincluding failure to submit LIPWs, EEOsand math errors. (N.T.419; Exhibit
D-37)

48. By transmittal dated May 19, 1994, DGS returned Keystone' s Application for Payment
#9for avariety of reasonsincluding failure to submit LIPWs, EEOsand math errors. (N.T.420; Exhibit
D-38)

49, DGS returned Keystone sinitid Application for Payment #11 for severd reasons, including
Keystone sfailureto submit four monthsworth of delinquent LIPW forms, Keystone' sfailure to submit
EEO reports, an improper request for payment for control wiring that had not been installed and an



improper request for 100% payment for stored materia that had not been ingtaled. (N.T.319-321; Exhibit
D-7)

50. Keystone resubmitted Application #11 without correcting the lack of LIPW and EEO
submittals. (N.T. 321; Exhibit D-7)

51. DGSrgected Keystone' sApplication for Payment #12 dueto alack of LIPW formsand
delinquent EEO reports. (N.T. 323-324; Exhibit D-8)

52.  Thesignature pageson Keystone' s acceptable Applications for Payment indicate that
DGS personnel were processing acceptable Applicationsfor Payment in atimely manner. (N.T. 416;
Exhibit D-31, D-39)

53. Peaposestablished that Keystone' sproblemswith submitting A pplicationsfor Payments
that contained mathematical errors, lack of required LIPW forms and EEO certifications continued
throughout the duration of the Project and wasunrelated to any issuesor problemswith C.O.’s#1 and
#3. (Emphasis added) (N.T. 404-420)

F. Project Delays and K eystone's Per formance

54, Klepadlo testified that the archeologica dig discussed at the Initial Job Conference caused
delaysin getting thejob started until completed on August 27, 1993 by Hunter Research. (N.T. 34-35;
Exhibit D-28; Job Conference Report #1 and #12)

55. From Job Conference Report #4 dated April 4, 1993 to Job Conference Report #12 dated
August 28, 1993 only the .01 General Contractor, John S. McManus, Inc. (McManus), reported being
delayed. Thesededaysinvolved need for professional direction, C.O. approvals, HVAC drawingsand
earth and concrete removal. (Exhibit P-26)

56.  TheWinter of 1993-1994 was oneof the most severe on record and theinclement weather
was amajor delay to the execution of work on the Project. (N.T. 34-35)

57. DGSdid grant Keystone a53-day extension of time dueto westher related delaysfor the
1993-1994 Winter. (N.T. 442; Exhibit D-40)



58. In December 1993, the Genera Contractor McManus contacted K eystone about falling
behind schedule on coordination of the thru-wall deeves and complained about Keystone' sfailureto
provide aField Superintendent. (N.T. 424-425; Exhibit D-41)

59.  SinceKeystonehad noforemen on site, DGS, McManus and Keystone' s subcontractors
regularly encountered difficulty in reaching anyone from Keystone' s officein Moosic, Pennsylvaniaby
phone. McManus notified Keystonethat thiswasdelaying thework. (N.T. 337-338, 434; Exhibit D-41,
D-46)

60. By letter dated December 6, 1993, McManus put DGS on notice of Keystone' sfailure
to have aField Superintendent, Keystone' s non-performance and Keystone' sfailureto cooperate. (N.T.
426; Exhibit D-41)

61. In a December 1993 letter, DGS notified Keystone that the lack of a foreman was
impacting thejob. Keystonefinally hired Allstate, its Mechanica Subcontractor, to managethejobin
March 1994. (N.T. 38-39, 346; Exhibit D-42)

62. In aletter to Keystone dated May 25, 1994, DGS noted a continued lack of job site
representation, on-going problemswith L1PW submittalsand alack of coordination. (N.T. 428; Exhibit
D-42)

63.  Ondirect, Klepddotedtified that from January 1994 until June 1994, inthe Job Conference
minutes you will not see one problem or delay in the job conferences. . . . A delay wasabigissueonthe
job. It was mainly due to the General Contractor’s weather delay. (N.T. 50, line 1to 9)

64. From the Initial Job Conference on March 5, 1993 to June 1, 1994, Keystone's
subcontractors lacked direction since no Keystone employee acted as on-site foreman to coordinate and
direct Keystone' svarious subcontractors. Mike Curry wasassigned as Keystone’ son-siteforeman on
June 1, 1994. (N.T. 345, 429; Exhibit D-42)

65. By letter dated June 14, 1994, DGS advised Keystone about a lack of manpower,
especialy the absence of Allstate who had not been onthejob for two weeks. (N.T. 429; Exhibit D-42)

66.  Accordingto DGS' Daily Report for September 9, 1994, arepresentative from Urban
stopped by DGS ' job site office and stated that Urban had not been paid by Keystone since May and
Urban would not be working until Keystone paid them. (N.T. 340; Exhibit D-6)

67. In a September 13, 1994 |etter, Urban notified DGS that Urban had not received payment
from Keystone and was unable to contact Keystone to discuss payment. (N.T. 434; Exhibit D-46)

68.  Urban and Keystone eventually agreed to have DGS issue joint checks to ensure that



Urban received payment for services rendered on the Project. (N.T. 325; Exhibit D-7)

69. From July through November 1994, DGS and McManus issued a series of letters
regarding Keystone' s insufficient manpower on the Project. (N.T. 333-345; Exhibit D-10A, D-10L)

70. DGS lettersadvised Keystone of insufficient manpower and addressed the manpower
needed to complete the contract work (Base Bid #4), not C.O. (Base Bid #1) work. (N.T. 370, 397,
Exhibit D-10A, D-10L)

71. Keystone sinsufficient manpower delayed McManus' ability to complete contract work
because pi peinsulation and fire caulking wasincomplete. DGS granted McManusa45-day extension of
timeto complete their work because of Keystone sfailureto finish their work. (N.T. 341, 423; Exhibit
D-101, D-40)

72. Keystone' s supplier delivered foreign steel to the Project that had to be removed and
replaced. (N.T. 344)

73.  Accordingto DGS daily reports, Keystone failed to man the job from November 1994
through January 12, 1995, the day of final inspection. (N.T. 342; Exhibit D-11C)

G. Change Order #1 and #3

74.  After starting the work, Klepadlo was requested by DGS to give a cost breakdown for
C.O. #1 to complete the second and third floor via correspondence from thejob’ sArchitect, Cecil Baker
and Associates (hereinafter “the Professional”), dated January 18, 1994. (N.T. 41-43; Exhibit P-5A)

75.  Uponreceipt of thisrequest for C.O. #1, Keystone contacted al of its subcontractorsand
equipment manufacturersto obtain current pricesfor completing the job. Keystone then provided DGS
acost breakdown for C.O. #1 on January 6, 1994 of $182,297.02. Thiswasthe estimate to complete the
work on the second and third floors that were not covered in the origina contract documentsfor Base Bid
#4. (N.T.40-41, 44-45, 370)

76.  Theredfter, DGSrequested that Keystone redo C.O. #1 cost breakdown to seeif alower
number could be reached, which Keystone resubmitted acost of $163,456.45 on May 4, 1994. (N.T. 44-
45, 254)

77. By letter dated May 5, 1994, the Professiona estimated the HVAC C.O. work would cost
$62,436. (N.T. 255; Exhibit 5A)



78. DGS convened severa specia meetingsin an attempt to resolve the difference between
Keystone's cost proposal and the Professional’s cost proposal. (N.T. 173, 191, 255, 381, 460)

79.  TheGenera Conditions of the contract between DGS and Keystone providethat if the
Professional, DGS and the contractor cannot agree as to the cost of C.O. work, DGS has the right to
determine the cost and the contractor hasto proceed with the C.O. work so as not to delay the Project
and the contractor may request a construction conference when the work is complete. (N.T. 430)

80. Keystonerequested DGSto confirm the estimates submitted by its subcontractorsfor the
revised cost breakdown and to show K eystone the cost breakdown for DGS' estimate of $62,000. Reed
established that he knew that the Professiona simply took the $51,000. difference between Base Bid #1
and Base Bid #4 and added 20% to estimate the value of C.O. #1 work. (N.T. 46-49, 367-368)

81. Klepaldo testified that other primeshad received C.O.’ sfor the additional Base Bid #1
work and were proceeding on the second and third floors and that Keystone’ s subcontractorswere on the
second and third floors doing work and trying to keep up. (N.T. 48)

82. Despite repeated requests from Klepadio to Cecil Baker and DGSfor verification onthe
$62,000. figure, no such explanation, or cost estimate wasever provided to Keystone. (N.T. 46-48, 267)

83.  Afterreceipt of thefinal number for C.O. #1, Keystone wrote DGS requesting ameeting
a which time DGSinformed K eystoneto do the C.O. work for the $71,000. figure or face default on the
job. (N.T.51, 192-193)

84.  WhenKeystonerefused to proceed with C.O. #1, the other prime contractors(who were
proceeding with C.O. work on Base Bid #1) were becoming less productive because they had to work
around areas where Keystone should have been installing C.O. work. (N.T. 250)

85.  After Keystone had notified DGS on June 22, 1994 that they could not do the additional
work onthesecond andthird floorsfor $62,000., Keystonereceived thefina number for C.O.#1, inthe
amount of $71,000., by DGS sletter dated June 14, 1994 and to submit aclaim for the differencein cost
between their actual cost and the approved amount. (N.T. 50, 53, 192, 265, 268, 429-430; Exhibit D-43)

86. Ondirect, Klepadlo explained that Keystone knew it wasimpossible to do the additional
work for $71,000. and that it would be defaulted if it didn’t proceed with the additional work directed to
be done under C.O. #1. Klepadlotestified that Keystonedid dl of itswork under the origina contract and
its subcontractor, Johnson, wired the entire second and third floors, louver work and penetration was done
aswell as some duct and piping work while trying to keep the Project moving. (N.T. 54-55, 194)

87. Krutulis noted that Keystone would be delayed on the Project until C.O. #1 wasresolved.
Keystonefirst received aNotice of Delay on July 24, 1994 which was due to the delay associated with
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C.O. #1 work (N.T. 53, 235; Exhibit P-26, Job Conference #33 dated 7/22/94)

88. By memorandum of August 2, 1994, DGS natified Keystone that their Extension of Time
Request No. 1 had been reviewed and 53 days were recommended from April 21, 1994 to
June 13, 1994, the extended compl etion date wasfor weather related delays. (N.T. 422; Exhibit D-40)

89. On August 30, 1994, the Professional notified DGSthat the revised estimatefor C.O. #3
was $69,600., whichwasintended to supplement the previousy approved $71,000. estimatefor C.O. #1.
(Emphasis added) (N.T. 431; Exhibit D-44)

90. TheProfessiona copied Keystone with its letter to DGS of August 30, 1994 adding
$69,600. to its estimate of $71,000. for C.O. #1. (N.T. 193, 431, 459, 472; Exhibit D-44)

91.  After eght (8) monthsof meetingsand thrests of defaulting, DGS agreed to pay Keystone

140,600., consisting of C.O.’ s#1 and #3 ($71,000. + $69,600.) to perform the HV AC work required

in Base Bid #1 which was not apart of Base Bid #4. (Emphasis added) (N.T. 397, 431, 432, 454-455;
Exhibit D-43-44)

92. Klepadlo estimated that Keystone performed approximately 33% of the work requested
to be done on C.O. #1. (N.T. 62-63, 455)

93. By Keystone' segtimate of 33% of the work accomplished before C.O. #1 was canceled,
the value of work completed would be $53.940.62 (33% of $163,456.15) or $46.398. (33% of
$140,600.). However, DGS estimated that only $7,024.60 worth of work was completed prior to DGS
cancellation of C.O. #1 by aletter dated September 12, 1994 and ended processing the paper work on
C.O. #3 (N.T. 62-63, 433; Exhibit D-45)

94, Mr. Reed, on cross, admitted that K eystone had substantially completed their contract. The
Board finds that Keystone's estimate of the work required by C.O. #1 to be more reliable than the
Professional’ s various guesstamates and/or DGS estimates of thiswork. (N.T. 374-375)
H. Default

95, Keystone assartsit was substantially completed as of November 1994 of all Base Bid #4
contracted work. (N.T. 68-70, 466)



96. Mr. Klepa dotestified that by November 1994, Keystone' ssubcontractorswerebasicaly
complete;

A. Allstate had furnished the value chart and had, if any , only minor work to do;

B. Johnson had programming of control systems,

C. Urban was compl ete; and

D. Drexel was completed except for disputed work inside fan coil  control
cabinets which were claimed as extrawork that Drexel estimated to be worth $6,000.

(N.T. 69-70)

97.  OnJanuary 12, 1995, DGS and the Professional conducted a substantial completion
ingpection on Keystone swork and formul ated apunchlist of incomplete and/or deficient contract work.
(N.T. 292, 294; Exhibit D-13)

98.  Ondirect, Reed stated that the punchlist was for contract items that should have been
performed under Base Bid #4. However, on cross Reed states he was * pretty sure’ it didn’t contain any
C.0O. work, but was not sure about “complete combustion air interlock” C.O. #6 or “Complete fuel ail
piping” some of which was contract work and some C.O. #8. (N.T. 348, 375-377; Exhibit D-13)

99.  OnJanuary 30, 1995 aCertificate of Substantial Completion and List of Uncompleted
Items was submitted by the Professional and wasforwarded to Keystone by DGS. Corrections wereto
be made within thirty (30) days. (N.T. 74-75, 435, 439, 466; Exhibit D-13)

100. Klepadio established that by thetime C.O. #8 materidized in November, 1994, Keystone
was having difficulty gettingitssubcontractors back to the Project dueto payment problemsand the C.O.
#1 dispute. (N.T. 64)

101. TheProject wasnot substantially complete on January 12, 1995 becausethe building could
not be used or occupied within thirty (30) days due to the incomplete HVAC punchlist. (N.T. 466)

102. Allstatesremoved al gang boxes, welding apparatus and fittingsfrom the job on January
24, 1995 and refused to return to the Project. Johnson and Drexed both returned and completed their share
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and Urban did not have much to complete. (N.T. 75-77, 343; Exhibit D-11C)

103. Keystone sent aletter to DGS dated December 19, 1994 putting DGS on notice about
DGS contacting subcontractors directly which improperly and unnecessarily incurred expenses on
Keystone shehdf. Inresponseto this, no satisfaction from DGSwasreceived. (N.T. 77-78; Exhibit P-
12)

104. Keysonewroteagainto DGS on February 8, 1995 requesting aspecid meeting to discuss
the ongoing problem of non-payment and delayed payment of submitted invoicesfrom Keystoneto DGS.
(N.T. 78-79; Exhibit P-13)

105. Inaletter dated February 9, 1995, the Professional estimated it could cost $34,155. to
complete the punchlist, premised upon Keystone completing the work. The Professional further
recommended that DGSwithhold 1.5 timesthispunchlist valueto complete. (N.T. 348, 479; Exhibit D-
15)

106. DGS agreed to a specid meeting with Keystone, in Harrisburg on March 2, 1995, to
discuss completion of the punchlist work. (N.T. 79, 295, 478; Exhibit D-55)

107. Inpreparaionfor theMarch 2, 1995 meeting with Keystone, the DGSfiscd unit informed
Ms. Boward that the balance in Keystone's contract was $59,639.29 and money for two C.O.’swas
$77,091.91 for atotal of $136,731. (N.T. 479; D-55)

108. At the March 2nd meeting, DGS and Keystone agreed to the following:

A. The Professional would walk the Project with Keystone to rajevthepundiig
work;

B. Keystone would return to work immediately to complete the punchlist work;

C. Keystone would submit an invoice for the difference betwemn L5timesthevdue
of the punchlist determined after the walk thru with the Professional and the

remaining contract balance of $59,639.29; and

D. Keystone could invoice for the net total of completed C.O. work consisting of
C.O.’s#2, #4, #5,and #7.

(N.T. 480; Exhibit D-55)



109. AttheMarch 2nd meeting, DGS (relying upon the Professiond’ s $34,155. estimate vaue
for thepunchlist) believed that 1.5 timesthe $34,155. totaled $51,232.50, leaving $8,406.79 which could
havebeen paidif Keystonesubmitted an Applicationfor Payment inthisamount. (N.T. 479; Exhibit D-15)

110. Klepadiotestified that the punchlist estimate was reduced to $29,843. after the second
walk thru. (N.T. 83-84; Exhibit D-16)

111. Keystone eventually submitted Application for Payment #13 on June 21, 1995 for
$55,976.40, which DGSrejected. (N.T. 507; Joint Exhibit #1)

112. Keystone did not return to the Project nor did Keystone submit an invoice for the
difference between 1.5 timesthe vaue of the punchlist and the remaining contract balance. (N.T. 349-350,
481-482; Exhibit D-16, D-55)

113.  When Keysonefailed to return to the Project, DGSissued athree-day notice dated March
21, 1995 in accordance with 863.187 of the contract. (N.T. 439-440; Exhibit D-49)

114. DGSobtained aquotefrom Window (Window) (the plumbing Contractor on thejob who
was familiar with the contract) who estimated it would cost $82,792. to complete Keystone' s punchlist.
(N.T. 441; Exhibit D-50)

115. SinceWindow's$82,792. estimate exceeded the remaining $59,639.29 contract balance,
DGS could not authorize Winslow to complete the work. (N.T. 441; Exhibit D-50)

116. OnJune 19, 1995, DGSissued aseven-day letter to Keystone with acopy to USF& G
instructing Keystone to return to the Project and compl ete the punchlist work within seven days or face
default. (N.T. 442; Exhibit D-51)

117.  When Keystone did not return to the Project after the seven-day letter, DGS issued a
default letter on July 3, 1995, dmost Six monthsto the day after the substantial completion. (N.T. 443-
444; Exhibit D-52)

118. USF&G inspected the Project and tendered A. T. Chadwick (“Chadwick”) as a
replacement contractor. (N.T. 354, 484; Exhibit D-18, D-56)

119. DGS entered into a Tri-Party Agreement with USF& G and Chadwick to complete
Keystone' s punchlist work for $78,900. This Agreement calculated $74,466.51 in Keyston€e' s contract
bal ance whichincluded earned but unpaid funds, retainage and unearned funds. (N.T. 485, 495; Exhibit
D-56)



120. Chadwick completed Keystone' spunchlist work and invoiced for theremaining fundsin
the Project account. (N.T. 353, 484, 492; Exhibit D-58)

121. DGSissued aC.O. to Chadwick for $208,465.63, which encompassed HVAC work,
architectura work and other miscellaneousitems on the second and third floors of the new addition. (N.T.
472-473; Exhibit P-28)

122. The$208,465.63 C.O. issued to Chadwick encompassed morework than the $140,600.
total of C.O. #1 and C.O. #3 offered by DGSto Keystone. (N.T. 473; Exhibit P-28)

123. A Pre-ClaimHearing washeld on October 30, 1996. (Admitted Para. 15 of the Answer)

124. DGSdenied Keyston€e sclaim by letter dated March 10, 1997. (Admitted Para. 15 of the
Answer)

l. Damages

1. Retainage Claim

125. Keystone sorigina Base Bid #4 contract was valued at $577,000. Keystonewas paid
$513,121.72 on Application for Payments#1 through #12 |eaving a contract balance of $63,878.28 not
including C.0O.’s. (Emphasis added) (N.T. 85, 493; Exhibit D-58; Exhibit P-16)

126. Initsnarative dated December 8, 1995 K eystone claimed a ba ance due and owing under
the contract of $79,666.40 with additionsfor C.O.’snot paid by DGS. (Emphasisadded) (N.T. 90-91;
Exhibit P-16)

2. Change Order

127. By letter dated September 12, 1994, DGSinformed Keystonethat it was canceling C.O.
#1 completely and DGS stopped processing C.O. #3 that would have raised the value of Base Bid #1
work to $140,600. from $71,000. (Record; N.T. 433; Exhibit D-45)

128. DGSissued C.O. #2for $2,671.61, which authorized Keystoneto insta | additional pipe
hangers to distribute the load supported by the trusses. (C.O. #2)

129. Keygoneestimated the cost for C.O. #2 at $6,993.97 which did not agree with what DGS
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offered but Keystone did proceed to do the work and was paid $2,671.61. Keystone now claimsthe
difference of $4,322.36. No evidence was produced at trid that Keystone actualy incurred this additiond
expense. (N.T. 57-58; Exhibit P-18)

130. DGSissued C.O. #4 for the credit amount of $10,800. because the origina contract
specificationsrequired control wiring to beinsta led within conduit but K eystone s subcontractor, Johnson,
actualy ingalled the control wiring by attaching it to the sudswith duct tape. (N.T. 271, 351-352; Exhibit
D-17)

131. Attrid, Keystone produced amemorandum dated October 17, 1994 from the Professona
recommending a $2,500. credit for not placing the control wire conduit. (N.T. 272)

132. On November 2, 1994, the Professiond revised its estimate of the control wiring credit
after Keystonefailed to submit same. Thenew credit recommended was $10,800. or more than four times
itsinitial calculations. (N.T. 271, 352; Exhibit D-17)

133.  Ondirect, Krutulistedtified that “no onefrom DGS told him why DGS upped the credit
four times the Professional’ s estimate, since they usually met us halfway.” (N.T. 271)

134. Keystone paid Johnson $95,000. the full amount billed for furnishing of labor and materids
for the Project. (N.T. 116; Exhibit P-21)

135. Theorigina contract with Johnson encompassed control work vaued at $148,000. There
was no evidence presented at trial to document how the $10,800. credit C.O. #4 was satisfied between
Keystone and Johnson. Thereis no documentation that Keystone was damaged $10,800. or any part
thereof. (Record; N.T. 29)

136. DGSissued C.O. #5 in the amount of $6,091.91 for relocating various valves and
connectors. The work was completed. (N.T. 61, 272-273; Exhibit P-5E)

137. DGSissued C.O. #6 in the amount of $708.99 to provide a switch damper in the boiler
room. (N.T. 62, 273; Exhibit P-5C)

138. Keystoneinitially estimated the work at $1,651.41 but DGS cut thisin half. At trial
Krutulisdid not know for sureif thework wasdone. Reed on direct established that by February 9, 1995
no work had been completed by Keystoneon C.O.’s 6, 8 or 9. (N.T. 274, 348; Exhibit D-15)

139. C.O.#7,which Keystonerefused to sign, wasissued by DGS on May 2, 1995, for work

that Keystone performed on Base Bid #1, the second & third floors, which was originally authorized by
theapproved C.O. #1 andin the process C.O. #3. C.O. #1 was canceled and the processing at C.O. #3
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was terminated by letter dated September 12, 1994. (N.T. 274, 374, 433; Exhibit D-45)

141. Keystone had provided adetailed breakdown of its estimate for doing the Base Bid #1
work. Nether DGSnor the Professiond produced an estimate breakdown for thethree different valuations
of Base Bid #1 work. Keystone did perform Base Bid #1 work and kept the Project moving and other
primes worked around Keystone. (N.T. 54-55, 194, 250)

142.  On March 3, 1995 one day after a special meeting and seven weeks after substantial
completion, the Professional executed C.O. #7 for $7,024.60 which documentation referenced
guesstimate of November 6, 1994. The Board finds that Keystone's estimate of Base Bid #1 work
accomplished, 33% percent, and its estimate of costs $163,456.45 morerdiable. Thevadueof Keystone's
performanceis $53,940.62 for Base Bid #1 work. (Emphasisadded) (N.T. 62-63, 374, 433; Exhibit D-
45; Def’s F of F, #93)

143. DGSissued C.O. #8in the amount of $3,180.40 for instalation of additiona oil piping.
(N.T. 64; Exhibit P-5H; Exhibit D-55, D-58)

144. DGSissued C.O.#9intheamount of $1,710.71 for ceiling diffusersand return grillesin
theceilings. (N.T. 494, Exhibit P-51; Exhibit D-55, D-58)

145. C.O.s#2($2,671.61), #4 (<$10,800>), #5 ($6,091.91) and #7 ($7,024.60), worth a
net total of $4,988.12, were approved by DGS but never invoiced by Keystone so the $4,988.12
remained in Keystone' saccount when USF& G took over the Project. (N.T. 494; Exhibit D-56, D-58)

146. C.O.s#6 ($708.99) #8 ($3,180.40) and #9 ($1,710.71) totaling $5,600.10 were
approved by DGSbut never completed by Keystone so the $5,600.10 remained in Keystone' saccount
when USF& G took over the Project. (N.T. 348, 494; Exhibit D-15, D-55, D-58)

147.  Atthetimeof the duly 1995 default, the total amount in Keystone' saccount for C.O. work
totaled $10,588.22 which consisted of the $4,988.12 for C.O.’s, #2, #4, #5 and #7 (performed but not
invoiced) and $5,600.10 for C.O.’s#6, #8 and #9 (approved but not performed). ( N.T. 494; Exhibit D-
56, D-58)

148.  Since Keystone had not submitted invoicesfor the $10,588.12 as of the defaullt, the entire
amount was included in the funds turned over to USF&G. (N.T. 494; Exhibit D-56, D-58)

149. For C.O. work, the Board finds that Keystone is entitled to damages of $46,916.02
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($53,940.62 minus $7,024.60) (Emphasis Added)(Record)

3. Delay Claim (Additional L abor)

150. Keystoneclaims$64,851.68 for 1,512.50 additiona man-hours(mh'’s) incurred after the
April 21, 1994 original completion date. (N.T. 126-132; Exhibit P-16; Exhibit D-1)

151. Keystonemaintained ajob cost report during the Project but the report was not produced
during trial. (N.T. 119)

152. Keystoneclaimed 208 mh'sfor itsVice President, Dennis Klepadlo and 328.5 mh’sfor
JoeKrutulis, Project Manager. Their dutieswere administrative and not direct [abor on the Project. (N.T.
142, 137, 198; Exhibit P-16E)

153. Keystoneclaims959.0 mh’'sfor Mike Curry who served as Keystone' son-site Foreman,
but the LIPW forms only show 937 mh’sfor Curry. (N.T. 140; Exhibit P-16E; Exhibit D-1)

154. Sincethe severe Winter weather of 1993 delayed the Project, DGS granted Keystonea
53-day extension of time from the originad scheduled completion date of April 21, 1994 to June 13, 1994.
(N.T. 422; Exhibit D-40)

155.  TheLIPW formsshow 81.5 mh’'sfor Krutulis, 74.0 mh'sfor Curry and 16 mh’sfor other
labor during the 53-day extension of time for weather delay from April 21, 1994 through June 13, 1994.
(N.T. 138-140; Exhibit P-16; Exhibit D-1)

156. Oncross, Klepadlo maintained that Keystone' s action and inaction did nothing to delay
the Project. (N.T. 139)

157.  After the 1993-1994 Winter weather delay, thework got started. Therecord isreplete
with examples of Keystone' s delaying the progress of work from June 13, 1994 to January 12, 1995.
DGS and McManusissued written notices requesting K eystone to increase man-power on the Project.
Urban walked off the job due to non-payment by Keystone. (N.T. 325, 333-345, 429, 434; Exhibit D-
10A, D-10L)

158.  During the period from June 13, 1994 to January 12, 1995, Urban walked off the site
complaining about non-payment from Keystone, resulting in DGSissuing two-party checksto Keystone
and Urban. (N.T. 325, 340, 434; Exhibit D-6-7, D-46)

159. Subgantiad Completion Ingpection was held on Keystone' s Contract on January 12, 1995

leaving punchlist work to becompleted. Keystone claims20 mh' sfor Krutulisand 50 mh’ sfor Curry after
the January 12, 1995 date. (N.T. 139, 141; Exhibit P-16E)
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160. TheBoardfindsthat Keystone' sclaimfor additional labor includesadministrative and
supervisory costs and failsto make any adjustmentsto the claimed amount for delays for which Keystone
and/or its subcontractors were responsible. (Record)

4. Additional Work Claimed

1 Fourth Floor Ductwork

161. TheProfessiond reconfigured the ductwork onthefourth floor of the new additiona (Base
Bid #4 work) in order to accommodate structure changes around the elevator shaft madeto the original
design and provided a sketch of therevison dated May 2, 1994. (N.T. 275-276, 300, 356; Exhibit D-3;
D-3A)

162. Theductwork revison required additional ductwork, elbowsand 45 degree bendsnot in
theorigina design. TheProfessiona did not fedl that the cost for increased ductwork would exceed the
“credit due” for the change to flexible duct take-offs at the first and fourth floor corridors. No detail
estimate by the Professiona was produced to support thisfedling that the costswereawash. (N.T. 356-
357; Exhibit D-3, D-3A, D-19; Record)

163. Keystone claims damages for this change in ductwork, which claim included work
performed by Urban and John Scanlon (Scanlon) valued at $3,440.88 (including add-ons) which Keystone
issued purchase orders and paid $2,456. (Urban) and $459. (Scanlon) respectfully. (Emphasis added)
(N.T. 275-276; Exhibit D-18E, D-18F)

164. Theissue of revisionsto the fourth floor ductwork arose after the original scheduled
completion date of April 21, 1994. (N.T. 143; Exhibit D-3)

165. Keygoneslabor clamfor thisitem consstsof 80 mh'sfor Curry, 50 mh'sfor Krutulisand
30 mh’sfor Klepadlo. (N.T. 144; Exhibit P-18)

166. Keysonedams16.0 mh'sof supervison which wasnot directly associated with the actua
performance of the ductwork done by Urban and is compensated by add-onsto direct |abor and materias.
(N.T. 144, 275-276; Exhibit 18; Claim #3)

167. TheBoadfindsthat Keystoneisentitled to damages of $3,440.88 for ductwork revisons
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performed on the fourth floor. (Emphasis added) (Record)

2. Additional Hanger

168. TheProfessiona requested acost breakdown from Keystone to provide additiona pipe
hangerson May 17, 1994. (N.T. 146; Exhibit P-56)

169. DGSapproved C.O. #2 for additiona pipe hangersin the amount of $2,671.61. (N.T.
269; Exhibit P-5B)

170. SinceKeystonenever invoiced for the$2,671.61, thismoney wastransferred to USF& G
under the terms of the Tri-Party Agreement. (N.T. 494; Exhibit D-56)

3. Breeching

171. Keystoneclamsdamagesfor atering the path of the breeching (achimney fluefor the
boiler that is part of Item #5 on Keystone' s cost breakdown) from the designed diagonal path to a 90
degree path. (N.T. 289; Exhibit P-1)

172. Keysoneclams40 mh'sfor Curry and 60 mh'sfor Krutulis but does not designate when
these hours were allegedly incurred. (N.T. 148, 303; Exhibit P-1)

173. Reed visted the Ste and sketched the breeching that was actually ingtaled on the Project.
(N.T. 358-359; Exhibit D-20)

174. Keysone sclamincludes cost for purchasing and ingtalling alintel vaued at $90.48 ($78.
+ 16% add-ons) but Mr. Reed testified, based upon his own observations of as-built conditionsthat no
lintel wasinstalled for the breeching. (Emphasis added) (N.T. 395; Exhibit P-18)

175. Theas-built drawing shows extensive modification in the materialsrequired to ater the
breeching valued by the Board at $2,078.28 ($2,168.76 - $90.48). The Board finds that Keystone is
entitled to $2,078.28 for additiona materia costsfor breeching. (Emphasisadded) (Record; Exhibit P-18;
Exhibit D-20)

4, Starters

176.  Onor aout June 2, 1994, K eystone submitted a GSC-23 form (Request for approval of
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materialsand/or subcontractor) to the Professional requesting approva of Square D asthe manufacturer
of the starters. (N.T. 360; Exhibit D-21-22)

177. The GSC-23 form submitted by Keystone did not specify amodel number for the starters
to be supplied by Square D. The GSC-23 contained language stating that these approva s are given with
the understanding that all specified requirements shall be met. (N.T. 361; Exhibit D-22)

178. Keystone submitted catalog cuts by Square D, the manufacturer DGS setforth in the
Specifications. By Bruce Brooke Associates (Brooke) Memorandum dated June 28, 1994, Keystone
asserts the Professional approved their submission. (N.T. 150; Exhibit P-18B)

179. Thedartersddiveredtothe Project were Square D F410 starterswhich Keystone clams
were approved. These starterswere not acceptableto thefield ingpector and had to bereplaced. (N.T.
150, 193)

180. Sincethe Square D F410 starterswere special order items, they could not bereturned for
arestocking fee. Keystone had to repurchasethe startersincurring $23,730.43 for the cost of the starters
including theadd-ons. Keystoneleft the model D F410 on-site since special ordered items could not be
returned. (N.T. 150-157, 229; Exhibit P-18)

181. Keyson€e sclam for [abor for administration and ddivery and pick-up are covered by the
add-onsfor the additional work and not compensable. The Board findsthat because of amix-up inthe
approval process, Keystoneisentitled to damages of $23,730.43 for the replacement starters. (Emphasis
Added) (Record)

5. L ouver/Penetration

182. Keystoneclams$22,310.31 for alegedly ingtalling louvers and penetration work on the
second and third floors of the new addition. (N.T. 98; Exhibit P-17)

183.  SinceKeystoneclams Curry mh'sinthisclaim, thework must have been done after June
1, 1994 when Curry was assigned to the Project asforeman. (N.T. 152, 308, 429; Exhibit D-24)

184.  According to the Specifications, Base Bid #4 required ingtdlation of dl louversat exterior
walls, except those at exhaust fans EF-3, EF-4 and EF-5. (N.T. 362; Exhibit D-24)

185. Krutulis sent the Professional aletter dated February 10, 1994 that went through the
Project floor by floor outlining louver and penetrationsin the masonry which were encompassed in Base
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Bid #1, but were not included in the scope of Base Bid #4. (N.T. 245, 278; Exhibit D-25)

186. Keystone sletter of February 10, 1994 indicatestwo fansand two louversin Rooms 103
and 117. DGSissued C.O. #4 to Wind ow, the plumbing prime on the Project to supply and ingtdl thetwo
exhaust fans, two louvers and associated ductwork in these rooms. (N.T. 363; Exhibit D-25-26)

187. Keystone sletter of February 10, 1994 aso indicated seven exhaust fans and louverson
the fourth floor, one fan and louver on the second floor and one fan and louver on the third floor. DGS
issued aC.O. for $9,663.39 to Window for thework on the fourth floor. (N.T. 245, 364; Exhibit D-25,
D-27)

188. Totheextent Keystone performed work on the second and third floor (Base Bid #1 work).
Thiswork is compensated by C.O. #7 and Board award of damages. (Record)

6. Additional Roof Curbs

186. Keystoneclams2,746.72 mh’'sfor Krutulis for work of removing and reinstalling root
curbs without designating the dates these costswere incurred and the work he dlegedly performed. (N.T.
284; Exhibit P-17)

189. The Board finds zero damages for roof curbs. (Record)
7. Vandalism
190. Keystone had insurance coverage on this Project. (N.T. 152)

191. Keygonecdams$22,129.79 for re-purchasing and re-ingtaling piping that was ripped out
of thewallsby vandals. (N.T. 291; Exhibit P-17)

192.  863.122(C) of the Genera Conditionsof the Contract between DGS and Keystone states
in part that “[t]herisk of damage to the congtruction work dueto the perils covered by thesaid fire policies
with extended coverage, aswell asany other hazard which might result in damageto the congtruction work,
isthat of the contractor and surety, and no claims for such loss or damage shall be recognized by the
Department. (N.T. 445; Exhibit D-53)

193. The Board finds damages to be zero for the vandalism claim. (Record)



8. Duct ReRouting Second and Third Floors

194. Keystoneclaims$10,986.87 for rerouting ductwork near the el evatorson the second and
third floors of the new addition. (Exhibit D-186)

195. Keystoneclams60 mh'sfor Curry and 100 mh'sfor Krutuliswithout designating when
these mh’swereincurred. (N.T. 153)

196. Thework Keystone performed on the second and third floor has been addressed by C.O.
#7 and the Board' s award of damages for Base Bid #1 work in excess of C.O. #7. (Record)

9. Fire Dampers

197. Keystone claims $6,029.90 for fire dampers that were not shown on the drawings and
were not within Urban’s scope of work. (N.T. 281-282)

198. Keystonelisted $1,387.54 in material required for 14 additiond firedampers. Keystone
alegesif the work was outside Urban’ s contract scope of work, Keystone probably did thework. (N.T.
281-282; Exhibit P-18)

199.  AlthoughKeystoneclams20 mh'sfor DennisVonado, the LIPW certified payroll records
only show 18 hours for Vonado for the week ending October 28, 1993. (N.T. 154; Exhibit D-1)

200. Keystone claims 35 mh’'sfor Demchak and 25 mh’sfor Curry but does not identify the
time period when these hours were allegedly incurred. (N.T. 154; Exhibit P-17)

201. Attria, no documentation was presented that clearly indicated that the alleged labor costs
for fire damperswas actudly performed by Keystone and not Urban. TheBoard findsKeystoneisentitled
only to damages for the additional materials cost of $1,387.54 for fire dampers. (Emphasis added)
(Record)

10. Stored M aterials

202. Klepadlo alleged that Keystone stored the boiler, chiller, air handlers (AHU), breeching
and fan coil units at a 5000 square feet (sf) building owned by Klepadlio Enterprises for nine months from
theFall of 1993 until the Spring of 1994 at the cost of $2,000. per month. Klepadlo Enterprisesis owned
by the same personnel who own Keystone Mechanical. (N.T. 157, 205)

203. Keystone assumed during the bidding stage that equipment would be stored on-sitein
Philadelphia. (N.T. 296)



204. Thelarge AHU was scheduled to be shipped on September 27, 1993 while the chiller and
the fan coil units were not scheduled for delivery until November 19, 1993. (N.T. 238; Exhibit P-27)

205. Oncross, Krutulisincorrectly recalled that the bailer, chiller, two large AHU’ sand the
pumps were delivered to the Site on the same day in the Spring of 1994. (Emphasisadded) (N.T. 299)

206. TheDGSDaily Report showsthat the chiller, bailer, cooling tower, and two AHU’ swere
delivered to the site on November 18, 1993. (N.T. 447; Exhibit D-54)

207. On November 29, 1993, Keystone submitted a draft Application for Payment #3
requesting 100% payment for the cooling tower, the chiller, the boiler, thethree HP AHU and the 3/4 HP
AHU, noting that “all materialsareon site.” (N.T. 412-413; Exhibit D-32)

208. Keystone's breakdown for Application for Payment #3, which encompassed work
completed as of December 20, 1993 listed the chiller Item #3, the boiler Item #4, the three HP AHU units
Item #6 for 100% payment. (N.T. 413; Exhibit D-32)

209. The3/4 horse power ar handling unit, Item #7 on Keystone' scost breakdown, was 100%
paid asof Application for Payment #4 which encompassed work completed as of January 17, 1994. (N.T.
413; Exhibit D-32)

210. Thefan coail units, Items#12 through 20 on Keystone' s cost breakdown, was 100% paid
for as stored material and 47% installed as of Application for Payment #8 which encompassed work
completed as of April 15, 1994. (N.T. 463; Exhibit D-37)

211. Thehbill of salefor thefan coil unitswas executed by Keystone on March 7, 1994 and
DGS viewed the units in storage in Moosic on April 4, 1994. (N.T. 417; Exhibit D-35)

212. DGS pad Keystone $27,971.30 for the chiller as stored materia, $19,802.04 for the 55
fan coil unitsas stored materia and $34,780.13 for the automati c temperature controlsfor thefan coil units
as stored materials. (N.T. 410, 417-418; Exhibit D-31, D-35-36)

213. Theevidence provided at trial does not support Keystone's claim of $34,510.39 for
storage. (Record)



10. Conseguential Damages

214. Keystoneclaims$30,308.30in attorney’ sfeesallegedly incurred in defending claims by
the bonding company, subcontractors and financia institutions asaresult of Keystone' s actions on this
Project. (N.T. 213; Exhibit P-23)

215. Keystoneclams$13,037.40indamagespaid to Mellon Bank to settle Keystone' sline of
credit. (N.T. 213; Exhibit P-24)

216. Keystoneclams$64,495.52 in monthly paymentsto maintainitslineof credit. (N.T. 214;
Exhibit P-25)

217. Keystone' sFinancia Statement for Fiscal Y ear 1995 shows agross profit of $12,758.
(N.T. 221; Exhibit D-5)

218. Total claim for consequential damagesis $120,599.22.

CONCLUSIONSOF LAW

1 KeystoneMechanical Systems, Inc. (* Keystone”’) exhausted all administrativeremedies,
thereby rendering the matter ripe for adjudication.

2. The complaint raisesissues arising from acontract entered into by an executive agency of
the Commonwealth, thereby bringing the matter within the jurisdiction of the Board of Claims.

3. DGS letter dated March 10, 1997 condtituted an affirmative, unequivoca notification that
the Commonwealth would not pay Keystone's claim.

4. Accordingly to the Darien Capita Management standard, the claim accrued on or about
March 10, 1997.

5. Keysonefiled the complaint within 6 monthsfrom the date the claim accrued in accordance
with 72 P.S. 84651-6.

6. Keystone shid erred in presuming that various subcontractors could perform the physica
labor in Philadel phia while Keystone administered the Project by phone in Moosic.

7. Keystone erred by not including costsin the bidto have aK eystone employee on-stedaily
to coordinate and direct the subcontractor’ s work.

8. Keystone' sdelay in submitting the HV AC drawings delayed the preparation of the CPM
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schedule.

9. Keystone sfailureto have aforeman on-site every day until June 1, 1994 delayed and
disrupted the generd contractor, John S, McManus, Inc., (McManus) and resulted in chaotic subcontractor
progress that contributed to a spirit of non-cooperation on the Project.

10. From June 1994 through January 1995, Keystone failed to provide adegquate manpower
on the job to perform contract work required under Base Bid #4.

11. Keystone sfallureto provide adequate manpower to complete Base Bid #4 work criticaly
delayed completion of the Project.

12. DGSacted ingood faithinattempting to review and assi st Keystonein submitting accurate
Applications for Payment.

13. DGS properly returned Keystone' s Applicationsthat did not include the required L1IPW
forms.

14. Keystone sinahility to receive payment was not caused by DGS but rather by Keystone's
own failure to submit accurate invoices accompanied by the necessary supporting documentation.

15. DGS acted within its contractual rights by issuing the June 14, 1994 |etter directing
Keystone to complete C.O. #1 at a not-to-exceed cost of $71,000. and to regquest a Construction
Conference when the work had been compl eted.

16. Keystone' shesitation to proceed with C.O. #1 uponreceipt of DGS' June 14, 1994 |etter
materially breached the contract with DGS.

17. DGS acted in good faith to supplement the $71,000. not-to-exceed amount on C.O. #1
by initiating C.O. #3 in the amount of $69,600..

18. Keystone was copied on the notice of the $69,600. supplement.

19. Keystone srefusal to completethework encompassedin C.O. #1 and C.O. #3 materialy
breached the contract with DGS.

20.  TheProject wasnot substantially completein January, 1995, becausethe HVAC system
was inoperable.



21. Keystone' s failure to complete the punchlist work within 30 days of the Substantial
Completion Inspection materially breached the contract with DGS.

22. DGS acted in good faith in convening aspecia meeting on March 2, 1995 to address
Keystone' s concerns about Project completion.

23. DGSwasentitled to withhold $51,232.50 in accordance with the terms of the Contract
with Keystone.

24, Keystonewas not entitled to the $51,232.50 until the punchlist work was completed to
DGS' and the Professional’ s satisfaction.

25.  SinceKeystonefailed to satisfy the condition precedent of submitting an Application for
Payment requesting release of the difference between $51,232.50 and the remaining Contract bal ance of
$59,639.29, DGS was not obligated to rel ease the $8,406.79.

26. DGS followed the requirements of the contract by issuing a 3-day notice and 7-day notice
to Keystone prior to the default.

27. DGS properly defaulted Keystone in July 1995.

28.  According to the Doctrine of Equitable Subrogation, USF& G, as the surety who issued
Keystone sperformance bond, was entitled to the money remaining in Keystone' saccount as of the date
of the default.

29.  USF&G properly inspected the job and tendered Chadwick as an acceptabl e contractor
to complete Keystone' s punchlist work.

30.  Sincethe$208,465. C.O. that DGSissued to Chadwick included morework than C.O.
#1 and C.O. #3, the $208,465. figure does not represent an accurate value for the scope of work
envisioned under C.O. #1 and C.O. #3.

31. By failingtoinvoicefor earned funds, Keystone waived any contractud right to earned but
uninvoiced funds which remained in Keystone' s account upon the July 1995 default.

32. USF&G, asthe performing surety assumed the role of subrogee and had the right to use
the remaining Contract balance to pay for the cost of completing Keystone's work on the Project.

33. Keystone is not entitled to retainage from DGS.
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34. By failing to invoice for $4,988.12 worth of work that was performed on C.O.’s#2, #4,
#5 and #7, Keystone waived any claimto these funds and the money became part of the Contract balance
turned over to USF& G to be used to compl ete the Project.

35.  Thevaueof Base Bid#1 completed was found to be $46,916.02 above the $7,024.60
value of C.O. #7 and Keystone is entitled to damages of $46,916.02.

36.  Since Keystone never performed the $5,600.10 worth of work on C.O.’ s#6, #3 and #9,
Keystone never earned this money and has no claim of entitlement to it.

37. Keystone' s bid unrealistically omitted costs for on-site supervision.
38. Keystone failed to produce the job cost report that was maintained during the Project.

39. Keystone sinability or unwillingnessto segregate delay mh' sfrom additional work item
mh'’s renders the actual labor cost claim inherently unreasonable.

40. DGS presented credibletestimony, supported by documentary evidence, which established
that Keystone delayed completion of the Project.

41. Keystone sfailureto establish by apreponderance of the evidence that DGS caused any
delay on this Project bars entitlement to any delay damages from DGS.

42. Sincethisissuearose after the April 21, 1994 scheduled completion date, the 160 mh's
in this claim also appear in the additional labor claim.

43. Keystone' sclaim of 160 mh'sfor on-site supervision, field measurements and of f-site
supervison for smply substituting flexible ductwork aong the dmost identica path of therigid ductwork
constitutes an unreasonable claim.

44.  Whiletheredesgn alowed Keystone to useflexiblerather than rigid ductwork in branching
out runs, the redesign required more ebows and speciaty bends added to thematerids cost for which there
was no cost documentation presented for flexible ductwork to prove the aleged offset.

45, Keystoneis entitled to $3,440.88 for the additional materials cost associated with the
redesigned fourth floor ductwork.

46. Keystonefailed to providejustification for additiona costsbeyond the $2,671.61 approved
for C.O. #2, which was never invoiced for and was ultimately turned over to USF& G to complete the
Project.



47. Keystonefailed to segregate the 100 mh' sfrom themh’ sincluded in the additional labor
claim.

48. Keystone sclamof 100 mh' sfor field measurementsand labor for smply atering thepath
of the breeching congtitutesan unreasonableclaim, especialy inview of thecredibletestimony by Mr. Reed
that no lintel was actually installed.

49, Keystonefailedto satisfy theburden of proving thelabor portion of theclaim for additiona
cost and is entitled to only the added adjusted materials cost of $2,078.28.

50. Keystone purchased starters as per approved catalog cuts.
51. Keystoneis entitled to the materials cost for the non-returnable starters of $23,730.43.

52.  Window, not Keystone, ingtaled thelouvers and exhaust fans on thefirst and fourth floor
of the new addition.

53. Keystone' swork on the second and third floors, to the extent any was performed, was
paid for in C.O. #7 and Board’s Award for Base Bid #1 work over and above C.O. #7.

54, Keystone is not entitled to any recovery on this claim.

55. Damage to the copper piping fallswithin the scope of the builder’ srisk insurance that
Keystone admitted obtaining for this Project.

56.  Accordingto 863.122(C) of the contract, Keystone, not DGS, assumed therisk of damage
to the copper piping and DGSis not liable for any damages.

57.  Themh’'sinthisclaim (incurred sometime after June |, 1994) also appear inthemh'’s
included in the claim for additional |abor.
58. Keystone' s claim of 160 mh's (twenty 8-hour man-days) for field measurements and

installation constitutes an unreasonable claim.

59. Keystone swork, to the extent any was performed, on the second and third floorswas
paid for in C.O. #7 and Board’s Award for Base Bid #1 work over and above C.O. #7.

60. Keystone is not entitled to any recovery on this claim.

61. Themh'sinthisclaim (incurred sometime after June 1, 1994) also appear inthemh'’s
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included in the claim for additional labor.

62. Keystoneis entitled to the additional material costs of $1,387.54 for fire dampers.

63. Keystone shid erred in assuming the equipment could be stored on-sitein Philadelphia.

64. K eystone presented no credible evidenceto provethat the chiller, boiler, cooling tower
or the 2 AHUs were ever stored in MoosicC.

65.  Thechiller, boiler, cooling tower and 2 AHUswere ddivered to the Site on November 18,
1993 and Keystone's draft Application for Payment #3 dated November 29, 1993 constitutes an
admission of thisfact.

66.  Thehill of sdleincluded in D-35 proves that the fan coil units were not purchased by
Keystone until March 7, 1994.

67.  Thefan coil units were 100% paid for and 47% installed as of April 15, 1994.

68. DGS paid Keystone $54,582.17 for thefan coil unitsand automatic temperature controls
as stored material.

69. Keystonefailed to prove by apreponderance of the evidence that DGS caused any delay
that resulted in Keystone having to incur storage costs.

70. Keystone is not entitled to any damages on this claim.

71.  Since Keystone breached the contract, DGS acted properly in defaulting Keystone.

72. Keystone failed to prove by a preponderance of the evidence that DGS breached the
contract.

73.  Since Keystone' s actions caused the default, Keystone cannot recover any damages
incurred as aresult of the default.

OPINION
The Flantiff isKeystone Mechanicd Sysems, Inc. (hereinafter “Keystone’), acorporation engaged

in business asa Pennsylvaniageneral contractor. Keystone brought this action against Defendant, the



Commonwedth of Pennsylvania, Department of Generd Services (hereinafter “DGS’), for costsdlegedly
left unpaid for work finished on DGS Project 522-2 (hereinafter “the Project”). The question beforethe
Board iswhether DGSfailed to pay Keystone for services rendered and work performed on the Project
in accordance with the contract and whether any failureto pay expensesincurred and owing were dueto
thefault of DGSor thefault of Keystonein breach of thecontract. The Board holdsthat Keystoneisnot
entitled to expenses due to its breach of contract.

A. Rej ection of Applicationsfor Payment

Keystone cons stently provided DGSwith Applicationsfor Payment on anirregular basisand the
applicationsincluded mathematical errors and inaccurate descriptions of work and failed to include the
necessary LIPW forms and EEO reports. Accordingly, DGS rejected Keystone' s Applications for
Payment on September 23, 1993, November 9, 1993, January 4, 1994, January 24, 1994, March 23,
1994, April 20, 1994, and May 19, 1994. Keystone's failure to submit appropriate and correct
Applicationsfor Payment including LIPW formsand EEO certifications continued throughout the Project
and were unrelated to any problems with Change Orders #1 and #3.

DGS acted in good faith in reviewing Keystone' s Applications for Payment and properly returned
incomplete or insufficient applications. Thus, Keyston€e sinability to receive payment was directly dueto
its own failure to submit accurate invoices supported by the necessary documentation.

B. Project Delays and K eystone's Per formance

Keystone clamsthat additiona delays resulted in expenditures requiring additiona payment from
DGSintheform of delay damages. These delaysweredirectly caused by Keystone. Keystone' shid for

the Project erred in presuming that various subcontractors could perform physical labor in Philadelphia
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while Keystone administered the Project from Moosi ¢ and erred by not including the cost of aKeystone
employee on-site daily to coordinate and direct the subcontractors’ work.

Only one General Contractor reported adelay in starting the Project dueto delayed completion
of research at the Ste on August 27, 1993. The severity of the winter caused numerous delays and DGS
did grant a 53-day extension as aresult of the weather conditions. Keystone, however, was directly
responsibleasit had no on-site foreman and no contact person. Thislack of supervision by Keystone,
resulted in confusion and lack of coordination on the site and significantly delayed work on the Project,
including stopped work by Urban dueto Keystone' sfailureto pay itsworkersfrom May to September
of 1994.

Keystone sfailureto haveaforeman on-siteevery day resultedin delay to the generd contractor,
John S. McManus, Inc. (McManus) and resulted in aspirit of non-cooperation and chaotic subcontractor
progress on the Project. In addition, Keystone critically delayed the Project from June 1994 through
January 1995, by failing to provide adequate manpower to complete Base Bid #4. Accordingly, Keystone
is not entitled to delay damages as it was directly responsible for all critical delays on the Project.

C. Change Orders#1 and #3

The General Conditions of the contract between DGS and Keystone provide that if the
Professional, DGS and the contractor cannot agree asto the cost of Change Order work, DGS hasthe
right to determine the cost and the contractor must proceed with the Change Order work in order to
prevent delaying the Project. The contractor may pursueadditiona payment by aconstruction conference
when all work iscomplete. Keystone refused to continue work on the Project under Change Order #1

and, asaresult, other prime contractorswere significantly delayed asthey wereforced to work around
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areas where K eystone should have been completing Change Order #1. DGS subsequently added Sixty-
Nine Thousand Six Hundred Dollars ($69,600.00) to the cost of Change Order #1 by initiating Change
Order #3. On September 12, 1994, DGS canceled Change Order #1. At that time, Keystone had
completed gpproximately thirty-three percent (33%) of thework under the Change Order and was entitled
to Forty-Six Thousand Three Hundred Ninty-Eight Dollars ($46,398.00), thirty-three percent (33%)
of One Hundred Forty

Thousand Six Hundred Dollars ($140,600.00) for the value of the work.

DGS acted in good faith in increasing the cost of Change Order #1 with Change Order #3 and
Keystone materidly breached the contract by refusing to proceed with work under the Change Order. The
Project was not substantially completed by January 1995 because the HVAC system was inoperable as
aresult of Keystone's breach.

D.  Default

Keystone failed to complete the punchlist work within thirty (30) days of the Substantial
Completion Ingpection, resulting in materia breach of the contract. OnMarch 2, 1995, DGS, ingood faith,
convened ameeting to address Keystone' s concerns about compl etion of the Project. Keystone was not
entitled to the Fifty-One Thousand Two Hundred Thirty-Two Dollars and Fifty Cents ($51,232.50)
ba ance onthe contract until al punchlist work was completed. Keystonefailed to complete thiswork and,
accordingly, was properly denied Eight Thousand Four Hundred Six Dollars and Seventy-Nine Cents
($8,406.79), the difference between Fifty-One Thousand Two Hundred Thirty-Two Dollars and Fifty
Cents ($51,232.50) and Fifty-Nine Thousand Six Hundred Thirty-Nine Dollars and Twenty-Nine Cents

($59,639.29). Asaresult of Keystone sfailure to complete thiswork, Chadwick was properly tendered
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as an acceptable contractor to complete the work K eystone was required to complete under the contract.

DGS properly defaulted Keystone as aresult of thiswork in July 1995. DGS followed all
requirements for default by issuing a 3-day and 7-day notice to Keystone prior to the default. USF& G,
asthe surety who issued Keystone' s performance bond, was entitled to the money remainingin Keystone's
account at thetime of Keystone' sdefault and was entitled to tender Chadwick as areplacement contractor
under the Doctrineof Equitable Subrogation. The Two Hundred Eight Thousand Four Hundred Sixty-Five
Dollars ($208,465.00) amount awarded to Chadwick was an accurate figure for the work to be completed
by Chadwick and does not represent a figure unfair to Keystone asit included additional work not
encompassed by Change Orders #1 and #3.

Keystone failed to prove by a preponderance of the evidence that DGS breached the contract in

any manner. Keystone was properly defaulted by DGS for breaching its duties under the contract.

E. Damages

Keystone sorigina Base Bid #4 contract was va ued at Five Hundred Seventy-Seven Thousand
Dollars ($577,000.00). Keystone was paid atotal amount of Five Hundred Thirteen Thousand One
Hundred Twenty-One Dollarsand Seventy-Two Cents ($513,121.72) which Keystone claimsleavesa
balance due and owing of Seventy-Nine Thousand Six Hundred Sixty-Six Dollars and Forty Cents
($79,666.40), including work performed under Change Orders. Keystonefailed to complete substantial
amounts of work called for under the contract and materially breached the contract with DGS so that

Keystone is not entitled to retainage from DGS.
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Keystonefailed toinvoicefor Four Thousand Nine Hundred Eighty-Eight Dollarsand Twelve
Cents ($4,988.12) worth of work performed under Change Orders #2, #4, #5 and #7. Asaresult,
Keystone waived any claim to these funds and they became part of the contract balance properly turned
over to USF& G to complete the contract. 1n addition, Keystone failed to provide justification for
additional costs beyond the Two Thousand Six Hundred Seventy-One Dollars and Sixty-One Cents
($2,671.61) approved for Change Order #2 and never invoiced for it so that it was properly turned over
to USF& G to complete the project. Keystoneisaso not entitled to Five Thousand Six Hundred Dollars

and Ten Cents ($5,600.10) under Change Orders #6, #8 and #9 asit never performed

work for those funds. Accordingly, Keystone is not entitled to those monies.

Keystonefailed to establish by apreponderance of the evidencethat DGS caused any delay on
the Project. DGS, however, presented credible testimony, supported by documentary evidence, that
Keystone delayed completion of the Project. Accordingly, Keystoneis not entitled to any delay damages.

Keystone' sinability or unwillingnessto segregate delay mh’ sfrom additional work itemmh’s
renderstheactua labor cost claminherently unreasonable. Inaddition, Keystone' sclaimfor One Hundred
Sixty (160) mh' sfor on-sitesupervision, field measurementsand of f-site supervis onfor merely substituting
flexibleductwork aong an almost identical path of therigid ductwork congtitutes an unreasonableclaim.
Theredesign alowed Keystoneto useflexible ductwork instead of rigid ductwork resulting in more elbows
and specidty bends added to the materials cost. Keystone failed to present documentation to prove the
aleged offset for the flexible ductwork. Keystoneis, however, entitled to Three Thousand Four Hundred

Forty Dollarsand Eighty-Eight Cents ($3,440.88) for the additional materials cost associated with the
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redesigned fourth floor ductwork.
Keystone' sclaim for One Hundred (100) mh’ sfor field measurements and labor for altering

the path of the breeching

condtitutesan unreasonableclaim, particularly inlight of testimony that no lintel wasever actudly ingtaled
by Keystone.

Keystone failed to prove the labor portion of the claim and is entitled to only Two Thousand
Seventy-Eight Dollars and Twenty-Eight Cents ($2,078.28) for the added adjusted materials cost.
Keystoneisa so entitled to the materia s cost for the non-returnable sartersin the amount of Twenty-Three
Thousand Seven Hundred Thirty Dollars and Forty-Three Cents ($23,730.43). Window, however, and
not Keystoneinstalled thelouvers and exhaust fans on thefirst and fourth floors of the new addition. To
the extent Keystone performed work on the second and third floors, Keystone was paid for thiswork in
Change Order #7 and the Board' s award for Base Bid #1 work over and above Change Order #7.

Keystone admitted obtaining builder’ srisk insurance for this Project and, according to §63.122(C)
of the contract, Keystone and not DGS assumed the risk of damage to the copper piping. Thus, Keystone
assumed therisk of any damagesto the copper piping and DGSisnot lidble. Themh'sfor thisclam aso
appear inthe mh' sincluded inthe claim for additional labor so that the claim for One Hundred Sixty (160)
mh’ s representing twenty 8-hour man days constitutes an unreasonable claim.

Keystone did perform work for which it isentitled to One Thousand Three Hundred Eighty-Seven
Dollars and Fifty-Four Cents ($1,387.54) for fire dampers.

Keystone shid erred in assuming that equipment could be stored on-sitein Philaddphiaand it failed
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to provide any credible evidence that the chiller, boiler, cooling tower or 2 AHUs were ever stored.
Keystone failed to prove by a preponderance of the evidence that DGS caused any delay that resulted in
additional storage coststo Keystone. Keystone is thus not entitled to any damages on this claim.
Accordingly, Keystoneis entitled to atota of Seventy-Seven Thousand Five Hundred Fifty-Three
Dollars and Fifteen Cents ($77,553.15) for the cost of additional materialsincurred for work performed
on the Project. Keystoneis not entitled to any damages resulting from delay due to its breach of the
contract and isnot entitled to any costsincurred for which it failed to invoicefor payment to DGSasit

waived itsright to payment by its own error or oversight.



ORDER

AND NOW, this day of June, 1999, itisSORDERED and DECREED that the Defendart,
Commonwedth of Pennsylvania, Department of Genera Servicesisindebted unto the Plaintiff, Keystone
Mechanica Systems, Inc. inthefull and true sum of Seventy-Seven Thousand Five Hundred Fifty-Three
Dollarsand Fifteen Cents ($77,553.15) withinterest at thelegal rate of Six percent (6%) per annum from
the date of the filing of the Claim.

Upon receipt of payment of said award, Plaintiff shdl forthwith filewith the Board a Praecipe that
the case be marked settled and ended with prejudice.

Each party to bear its own costs other than above noted.
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