COMMONWEALTH OF PENNSYLVANIA
ON-POINT TECHNOLOGY SYSTEMS, INC. BEFORE THE BOARD OF CLAIMS
VS
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF REVENUE and :
DEPARTMENT OF GENERAL SERVICES ) DOCKET NO. 2267

FINDINGS OF FACT

1. The Plaintiff, On-Point Technology Systems, Inc. (* On-Point”) isaNevada corporation
withitsprincipal placeof businessat 1370 W. San Marcos Boulevard, Suite 100, San Marcos, Caifornia
92069. Stipulated Findingsof Fact Not In Dispute (Stipulation of Facts (hereinafter S.F). 1; Amended
Complaint para. 1)

2. The Defendant, Commonwealth of Pennsylvania, Department of Revenue is an
adminigrative agency of the Commonwedlth of Pennsylvaniawhich hasthe power and duty to administer
the State L ottery (the“Lottery”). (S.F. 3; Amended Complaint and Answer paras. 2, 3; 72 P.S. 8§ 3761-6

(@)

3. The Defendant, Commonwealth of Pennsylvania, Department of General Servicesis
authorized to contract for servicesfor administrative agencies of the Commonwedth of Pennsylvaniaand
to act asthe purchasing agency for the adminidrative agencies. (SF. 4, Amended Complaint and Answer
para. 4; 71 P.S. 88 631.17 (7) & 633 (€))

4. On-Point isauthorized to conduct business within Pennsylvaniaunder a Certificate of
Authority issued by the Pennsylvania Department of State. (S.F. 2)

5. OnAugust 15, 1996, On-Point changeditscorporate namefrom L ottery Enterprises, Inc.
to On-Point Technology Systems, Inc., but retained L ottery Enterprises asaregistered fictitious name.
(SF.5)

6. The Board of Claims hasjurisdiction over the parties and the subject matter in dispute
pursuant to 72 P.S. 884651-1 to 10. (Board Finding)

7. Asof March 12, 1993, On-Point executed an agreement for three (3) years, April 1, 1993
to March 31, 1996, for instant lottery game services with the Department of Revenue. (S.F. 8, 11)

8. TheLottery initidly sold ingtant tickets at retailer locationsin plastic binswhich were kept



on the counters of retail locations and sold manually by the clerk. (N.T. 39-40)

9. Aningtant ticket | ottery game utilizestickets produced and distributed by the L ottery and
sold at retail locationsthroughout the Commonweal th which apurchaser may purchase and determine
immediately whether that ticket had awinning prize. (N.T. 39; S.F. 10)

10.  There are numerous types of instant ticket games that lotteries may offer. (N.T. 40)
11.  The Lottery has utilized instant ticket games since at least the 1980s. (N.T. 731)
12. Prior to 1991, the L ottery offered four or five instant ticket games at atime. (N.T. 40)

13. Inthelate 1980s, Ingtant Ticket Vending Machines(hereinafter “I TVMS’) wereintroduced
into the market. (N.T. 117)

14. Instant | ottery gametickets arelottery tickets upon which are printed unique play symbols
that are covered by alatex coating. A player scratches off the latex to reveal the play symbolsand the
prize, if any, towhichtheplayer isentitled. Thesetickets are sometimesknown as* scratch off tickets.”
(SF. 10)

15.  On-Point’ spredecessor invented I TV Msand wasthefirst company to market them. (N.T.
117)

16. ITVMsare sdf-servicetype vending machinesthat dispenseinstant |ottery gametickets.
(SF.9)

17. A player operatesan ITVM by inserting money into the machine through abill collector
and pushing a button to designate which specific gamethe player wishesto play and then the machine
dispenses the ticket(s). (N.T. 669-670)

18. In 1991 and 1992, the Lottery investigated the potential use of ITVMs. (N.T. 41-43)

19. On October 23, 1992, the Commonwealth issued a Request for Proposa (“RFP”) for
ITVMsand related services. (S.F. 6)

20.  The Commonwealth is bound to comply with the procedures set forth in a RFP.
(N.T. 923)

21.  TheCommonwedthisrequiredto actin good faith with the proposers, giving eech afair
shot and not providing one proposer greater accessto the Commonwedth than another. (N.T. 744; Exhibit
P-1, Sec. 1.8)



22.  Oneof thereasonsthe Commonwealth must fairly deal with proposersistoinsurethat
reputable and qualified companies will be willing to deal with the Commonwealth. (N.T. 736-737)

23. Generdly, mogt of theitemsin a RFP are open to negotiation, including priceand ddivery
terms. (N.T. 609)

24.  When an RFPisissued and aproposal is sent in response to the RFP, both documents
become part of the contract that is negotiated with the successful proposer. (N.T. 609)

25. On December 1, 1992, On-Point submitted a Response to the October RFP. (S.F. 7)

26. As of March 12, 1993, On-Point executed an Agreement for Instant Lottery Game
Servicesfor IGPATs (ITVMs) (1993 Agreement”) with the Department of Revenue. (S.F. 8)

27.  Theinitia term of the 1993 Agreement wasfor three yearsfrom April 1, 1993 to March
31, 1996. (S.F. 11)

28. Inthe 1993 Agreement, On-Point agreed to sell and install onethousand (1,000) ITVMs
to the Commonwedth, train the L ottery’ semployees and retailers, and provide preventative maintenance
for themachines. Additionally, the 1993 Agreement gavethe Commonwealth the right to order another
200 ITVMs (for atotal of 1,200 ITVMS). (Exhibit P-4)

29. Pursuant to the terms of the 1993 Agreement, the Department of Revenue agreed to pay
On-Point, an annud fee, in advance, for preventative maintenance and related services based upon $37
per month, per ITVM. (N.T. 129; Exhibit P-4)

30. Thisfeeincluded preventative maintenance for each machine on a monthly basis,
maintaining a service center and training L ottery employees and retailers. (N.T. 29)

31 In the 1993 Agreement, On-Point warranted the bill acceptor for one year and the
remainder of the ITVMsfor the term of the 1993 Agreement (i.e. three years). (Exhibit P-4)

32. During the term of the 1993 Agreement, any service callsfor machine breakdowns or
malfunctions, and the cost of any replacement parts, were covered by the warranty. (Exhibit P-4)

33.  The1993 Agreement did not cover, address or obligate On-Point to provide servicesfor
machine breakdowns or malfunctionsor provide any replacement partsonce the warranty expired onthe
machine, or state the amounts On-Point would charge if On-Point elected to provide such services.
(Exhibit P-4)

34.  Thepartiespartialy addressed these issues by executing the Second Amendment to the
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1993 Agreement dated November 15, 1994, under which the Lottery paid $5.50 per month, per machine,
to cover the repair and replacement of bill acceptors. (N.T. 132-133; Exhibit P-19)

35. The 1993 Agreement provided that in the event On-Point failed to meet itsinstalation,
maintenance or training obligations, On-Point was to pay as damages an amount equa to lost ticket sales.
(N.T. 666-667)

36. Pursuant to the terms of the 1993 Agreement, On-Point began providing approximately
1,000 ITVMsto the Lottery in the Fall of 1993. (N.T. 59-60)

37.  After On-Point wasawarded the 1993 Agreement, I nterlott wrote to the Department of
Revenue questioning whether On-Point was an acceptable vendor. (N.T. 56; Exhibit P-7)

38.  TheDepartment of Revenueinvestigated Interlott’ sallegationsand determined that they
were untrue. (N.T. 57-58; Exhibit P-8)

39.  ThelLottery found that the performance of On-Point’sI TV Mswas, in thewords of their
own personnel, “terrific.” (N.T. 545)

40. Lottery instant ticket salesincreased by 47% after the L ottery began using On-Point’s
ITVMs (N.T. 52, 65-66, 750; Exhibit P-12)

41.  On-Point’sITVMsalowed the Lottery to sell instant ticketsin retail stores, such as
supermarket chains, that would not sell the tickets by hand. (N.T. 541-542, 751-752; Exhibit P-12)

42.  ThelTVMsprovided tothe L ottery by On-Point operated satisfactorily and wereregularly
maintained by On-Point technicians. (N.T. 54, 752)

43.  ThelLottery determined that it wanted to purchaseadditional machinesto install at more
retailers. (N.T. 60)

44.  The Lottery intended to purchase all of these machines from On-Point. (Exhibit P-12)

45, However, the Lottery determined that, under the Commonwealth procurement
requirements, it could buy no more than the additiona 200 ITVMsfrom On-Point that were authorized
under the terms of the 1993 Agreement, and that it would have to seek competitive bids or proposalsfor
the remainder of the ITVMsit wanted to purchase. (N.T. 67-68; Exhibit P-13)

46. In June 1994, On-Point and the Commonwealth executed the First Amendment to the
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1993 Agreement, to purchase an additional 200 machines from On-Point. (N.T. 67-68; S.F. 12)

47. Inorder to purchase additiona I TV Ms, the L ottery began thelong process of developing
aRFP. (N.T. 733-746, 756, 920-924)

48.  Theonly difference between the ITVMswhich the Lottery had already purchased from
On-Point and the ITVMsthe L ottery sought to obtain from the new RFP was that the Commonweal th
wanted some of the new ITVMsto sl eight (8) different gamesat once (the origind machines could only
dispense four (4) different games at once.) (N.T. 72, 78)

49, In May 1995, the Department of Revenue formed a Committee (the “Selection
Committee”) to eva uate the RFP that had been prepared by L ottery officidsand, eventualy, to evauate
the Proposasthat the L ottery anticipated would be submitted. (N.T. 74-75, 735-736; S.F. 15, 16; Exhibit
P-26)

50.  Themembersof the Sdlection Committeewereindividua sknowledgeableabout L ottery
technology and familiar with the needs of the Lottery. (N.T. 735-736)

51.  OnAugust 28, 1995, the Department of Revenue, acting through the Department of
General Services, issued aRFP. (SFF. 13)

52.  The RFP specifically provided that:

Negotiations will be undertaken with the responsible vendor whose

responsive proposal best meetsthe needs of the Commonwedth in terms

of the requirements of the RFP. These negotiations with the

Commonwealth will result in aformal contract between the parties.
(Exhibit P-22, paral-5)

53.  The RFP further provided that:

Vendorswhose proposa sare not selected will be notified of the name of
the sdlected vendor and will be given the opportunity to be debriefed. The
purpose of the debriefing isnot to compare the proposal of the selected
Vendor with the proposal (s) of any unsuccessful vendor(s) or to provide
data on score or costs, but to provide data that may assist the non-
selected vendor in making better proposalsin the future.

The issuing office will schedule the date and the place of the debriefing.

-5-



(Exhibit P-22, para. 1-13)

54.  Often times unsuccessful proposers will request information or meet with the
Commonwealth officias to discuss why they were not selected. This process often goes beyond the
debriefing processin large procurements. (N.T. 747)

55. On-Point and Interlott were the only companies to submit responses to the RFP and
present machines for evaluation by the Lottery. (N.T. 80-81)

56.  On-Point elected to respond to the RFP and devoted substantial time and expense
exceeding $90,000in preparing and presenting its Proposal in responsetothe RFP. (N.T. 134-137, 144)

57.  OnOctober 5, 1995, On-Point submitted a proposal (containing two alternatives) to the
Department of Revenue setting forth in detail the specific types of machinesit proposed to sl to the
L ottery, the number of machines, the pricesit would charge, the warrantiesit would offer, the manner of
delivery and the nature of maintenance and service it would provide. (N.T. 82; SF. 14)

58.  On-Point’sproposa met dl of theadminigtrative sandardsthe L ottery set forthin the RFP.
(N.T. 82-84)

59. Inits proposa, On-Point indicated that it was necessary to increase the ITVM feefor
maintenance and related services to $67.50 per month per ITVM. (N.T. 271)

60. Also, initsproposal, On-Point offered to sell up to 2,400 of its ITVMsat $4,900 per
machine. (Exhibit P-42)

61. The RFP Committee conducted a detailed review and analysis of the Proposals that
included attending interviewswith and presentations by the vendorsand testing model machines. The RFP
Committee used a sophisticated scoring procedure to analyze the terms of the Proposalsin an effort to
identify which was most responsive to the Commonwealth’ s needs as set forth in the RFP. The proposa
garnering the highest score was deemed the most responsive. (N.T. 79-83)

62.  The Commonwealth reviews financial stability as one of the factors it takes into
consideration in determining whether a proposer is qualified and able to perform. (N.T. 740-741)

63. During the proposal eval uation process, On-Point wasinvestigated by the Department of

Revenueand the Sdl ection Committeeeva uated On-Point’ sproposal. Thisinvestigationincluded areview
of On-Point’sfinancia condition. (N.T. 78-82, 740-744)
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64.  Wherethecompany ispublicly traded, such as On-Point, thefinancid informationisreadily
available to the Commonwealth. (N.T. 742-743)

65.  TheCommonwed thmonitored thefinancid stability of companieswithwhichitwasdready
doing business. (N.T. 753)

66. Pursuant to the 1995 RFP, the Department of Revenue required all proposers to
demondtratethe performance of their ITVMs. On-Point complied with the requirement and demonstrated
the performance of their ITVMsto the Evaluation Committee. (N.T. 79-80; S.F. 23)

67. Based on the obyj ective scoring mechanism, the RFP Committee selected one of On-Point’s
Proposals as the most responsive. (N.T. 83-84; S.F. 17; Exhibits P-22, P-52)

68. On-Point’ s alternative proposal was scored as the second most responsive. (N.T. 83)

69. On November 14, 1995, Secretary of Revenue, Robert Judge, signed approved the
selection of On-Point, and recommended to the Department of General Services that a contract be
awarded to On-Point by a memo dated November 15, 1995. (N.T. 341, 924; S.F. 19; Exhibit P-53)

70. George C. Fields, Deputy Secretary for Procurement, by memo dated November 14,
1995, acknowledged and approved the selection of On-Point. (N.T. 926-928; S.F. 20, 22; Exhibit P-51)

71. In November 1995, the L ottery received an unmarked envel ope contai ning newspaper
articleswith negative comments about On-Point and positive comments about I nterlott aswell asafaxed
copy of On-Point’ squarterly financia report filed with the Securitiesand Exchange Commission (“ SEC”).
(N.T. 88-89)

72. On December 13, 1995, Secretary Judge sent aletter to On-Point informing it that its
Proposal was the most responsive to the Commonwealth’sRFP. (N.T. 913-914; SF. 22)

73.  Thesecond paragraph of theletter stated: “ Thisletter isto be considered aletter of intent
to enter into acontract negotiation. Be advised, however, that thisletter isnot binding in any way nor will
the Commonwealth be bound until aformal contract has been negotiated and authenticated by all
signatures.” (N.T. 239)

74.  Theonly openitemswereddivery datesand which maintenance optionthe statedesired.
(N.T. 235, 244-245)

75. Before the Commonwealth had informed On-Point that it had been awarded the Contract,

representatives of Interlott learned of the selection of On-Point’ s Proposal as the most responsive and
began to challenge On-Point’ s selection. (N.T. 149, 774-775)
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76.  The Commonwealth considers such adisclosure to bein violation of its procurement
procedures. (N.T. 374)

77.  While On-Point was preparing to perform under the contract, Interlott engaged William
Warren, alobbyist who previoudy served as Chief Counsdl of the Department of Generd Services (1987-
1989) and Chief of Litigation, Officeof Generd Services(1989-1991), of the Commonwed th, to complain
to the Commonweal th about the designation of On-Point asthe most responsive proposer. (N.T. 761-
762)

78. In aseriesof |ettersto the Commonwedl th, dated January 5, 1996, January 26, 1996 and
April 16,1996, Mr. Warren fdsdly aleged that On-Point did not have thefinancid ability to perform under
the new ITVM contract. (N.T. 356-357; S.F. 27-28; Exhibits P-62, 64, 75)

79. Mr. Warren demanded to meet with Lottery representatives. (Exhibit P-62, 64, 75)

80.  CharlesKline, the Lottery’ s Executive Director, did not believe he had authority to meet
with Mr. Warren, but forwarded this request to Secretary Judge. (N.T. 774-777)

81. Pursuant to the RFP, the Commonwesalth was only permitted to meet with a disappointed
vendor to discuss “the strengths and weaknesses of their proposal.” (N.T. 337, 347)

82. Inviolation of thisrequirement, Secretary Judge instructed hisstaff to meet with Interl ott
to discuss On-Point’ sfinancid stability and ability to perform under the new contract. (N.T. 917; SF. 29)

83.  Onor about February, 1996, CharlesKline, Executive Director of the Lottery, and Julia
Sheridan, counse to the L ottery, met with Mr. Warren and Mr. Titelman, contract lobbyist for Interlott
todiscussinterlott’ sassertionsabout On-Point’ sfinancia condition and complai nts about the RFP process.
(N.T. 356, 361-362)

84.  Therewereto be no comparisons made of the successful and unsuccessful vendors et this
meeting, but rather, the Interl ott representatives complained about the RFP process and again claimed that
On-Point was financially unstable. (N.T. 347-348, 352)

85.  After receiving notification that it had been deemed the most responsive bidder, On-Point
began making preparations for the performance of the contract, which included ordering necessary
materidsand the building up of $932,507.89 worth of thisinventory, al of whichit has not, and will not,
be able to use for any other purpose. (N.T. 123, 142, 146, 251-252)



86.  The Lottery indicated that it wanted the ITVMs as soon as possible. (N.T. 247)

87.  TheLottery did not inform On-Point of its meetingswith Interl ott and On-Point continued
its preparations. The Lottery offered various excuses to On-Point when asked why contract documents
were not being sent. (N.T. 291)

88. At thesametime, lower leve Lottery employees were making plans for mobilizing and
adminigtering the new ITVMsto be received from On-Point under the new contract. (N.T. 549-555, 658;
Exhibit P-67)

89. On February 23, 1996, the Department of Revenue submitted adraft contract to On-Point.
(N.T. 244, 357-358; S.F. 25)

90.  The contract document for the purchase and servicing of ITVMs as presented by the
Commonweslth identified only afew technical issuesthat it wanted to addresswith On-Point. (N.T. 87;
Exhibit P-55)

91.  TheCommonwedlth's proposed additionsto the Contract were acceptable to On-Point.
(N.T. 154)

92. On-Point considered itself to be contractually bound as aresult of the December 1995
letter from Secretary Judge. (N.T. 238-239, 249, 392)

93. In March 1996, the Department of Revenue notified On-Point that it intended to extend
the 1993 Agreement for oneyear and asked On-Point to agree that the extension would be under the same
terms and conditions as the 1993 Agreement. (N.T. 161, 782-783; Exhibit P-68)

94.  TheDepartment of Revenue represented to On-Point that this extension was necessary
because the new contract documents would not be completed by theexpiration of the origind termsof the
1993 Agreement on March 31, 1996. (N.T. 161)

95.  The Commonwedlth represented to On-Point that the extension would essentidly be an
interim agreement to bridge the gap between the 1993 Agreement and the new contract. (N.T. (Roberts)
at 161-162)

96. In reliance on these representations and, in an effort to facilitate the execution of the
contract documentsfor the 1995 Agreement, On-Point executed an amendment to the 1993 Agreement
on April 5, 1996 extending the Agreement for oneyear. (N.T. 288; S.F. 12; Exhibit P-68)

97. Recognizing thet thewarranty provided under the 1993 Agreement wasto expire, On-Point
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prepared aletter of interpretation through which it advised the Commonwesl th that the execution of the
Amendment did not extend the warranty and that it would begin charging for necessary repair parts. (N.T.
161-164; Exhibit P-72)

98.  TheCommonwedth never advised On-Point that it disagreed with thisinterpretation before
accepting On-Point’s services. (N.T. 289)

99. In April 1996, On-Point sent aninvoice, intheamount of $607,410, to the Commonwedth
for the advance payment of the maintenancefeesfor the year beginning April 1, 1996 through March 31,
1997. (N.T. 167; Exhibit P-90)

100. TheDepartment of Revenuerefused to pay the On-Point invoicefor the servicefeefor the
period of the extended 1993 Agreement. (N.T. 167-170)

101. After hearingthat questionswerebeing raised regarding On-Point’ sfinancid stability, On-
Point contacted the Commonwealth, in the beginning of March 1996, and the Commonwealth
acknowledged that theissue wasraised. (N.T. 400-402)

102. OnMarch 27,1996, the Commonwealth finally told On-Point that it was delaying the
implementation of thenew ITVM contract because of allegationsrai sed by Interlott, and asked On-Point
to respond to those allegations. (S.F. 31)

103. Inresponse, On-Point provided detailed information to show financid stability, including
its recent investment of over Six Million Dallars ($6,000,000) in the company. (N.T. 263, 363-364, 406;
S.F. 30, 31)

104.  Senior Lottery officids, including Mr. Kline, were satisfied that On-Point was financidly
stable, able to perform its obligations under the new contract and would provide the Commonwesalth
additional performance assurances, such asabond or transfer of repair parts. (N.T. 412-416; SF. 31,
Exhibit P-78)

105. The Commonwesdth assured On-Point that it would proceed with finalizing the contract
documents. (N.T. 416)

106. Mr.Klineadvised Secretary Judgethat, “[w]ith al theinformation now beforeus, it isour
opinion that there isinsufficient evidence to delay thisprocess further. Assuch, we are requesting your

approval to resume contract negotiations with L.E.I.” (Exhibit P-76)

107.  Ator about thistime, Secretary Judge met with William Titelman, awell-known lobbyist.
Mr. Titelman urged Secretary Judge to select Interlott over On-Point. (N.T. 947-948)
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108.  Secretary Judge discussed this with the Governor’s Chief Counsel. (N.T. 948-949)

109.  On-Point provided servicesto the Department of Revenue between April 1, 1996 and July
15, 1996 and the Department of Revenue accepted those services despite the fact that the Third
Amendment had not been signed. (N.T. 289; S.F. 33)

110.  InJune 1996, the Commonwealth decided to terminate the 1995 RFP process and began
to prepare an Invitation to Bid to acquire the needed ITVMs. (N.T. 780-781)

111.  TheDepartment of Revenuereceived an executed amendment extending the term of the
1993 Agreement on April 5, 1996, but did not return executed copies to the amendment until June 24,
1996. (N.T. 164)

112.  OnJduly 25, 1996, the Commonwedl th advised On-Point that the RFP wascanceled. (SF.
32)

113. The Department of Revenue's rejection of On-Point’s proposal was based upon
consderations other than the required “ uniform selection criteriaand weighing techniques.” (N.T. 950-
951)

114.  On-Point would not have agreed to the amendment if it had been told that the RFP was
canceled. (N.T. 166)

115.  AtaJduly 1996, dinner in Saratoga, New Y ork, the Executive Director of the Lottery,
CharlesKline, informed On-Point Vice President Brian Robertsthat On-Point had been “screwed.” (N.T.
201-204)

116. On-Point provided repair and maintenance servicesto the Commonwed th consistent with
the requirements of the 1993 Agreement and without material deviation from thoserequirements. (N.T.
180)

117.  TheDepartment of Revenuedid not pay On-Point thefull amountsdue under the extended
1993 Agreement, for the months of April 1996 to August 1996, but made apartia payment on September
30, 1996, and never paid the full amount due. (N.T. 168-169; Exhibit P-114)

118. TheDepartment of Revenueadsowithheld* pendties’ in theamount of $37,694.38. (N.T.
175, 185; Exhibit P-151)

119. TheDepartment of Revenue reduced payments due On-Point under the extended 1993
Agreement for “missed preventative maintenance” intheamount of $21,645. (N.T. 183, 638-645; Exhibit
P-151)
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120. Therewas no provision in the 1993 Agreement that permitted the Commonwealth to
withhold or assess penalties. (N.T. 666; Exhibit P-151)

121. TheDepartment of Revenue withheld these amounts as“lost ticket sales,” regardless of
whether the machine’ sability to dispenseticketswasimpaired or whether actual saleswerelost dueto
delayed repairs. (N.T. 638-645)

122. The"“pendties’ werecd culated based uponaformulaunilateraly adopted and implemented
by the Department of Revenue and which failed to recognize the other services On-Point rendered, which
fall under the $37 per month maintenance fee. (N.T. 170, 665-666)

123.  Theonly damagesthe contract permitted the Commonwealth to seek from On-Point were
for actual lost ticket sales as aresult of delayed or missed service. (Exhibit P-22, para. 20)

124.  Itwaspossiblefor the Commonwealth to calculate actual lost ticket sales, but it failed to
doso. (N.T.668)

125.  The Commonwesalth improperly assessed pendties against On-Point based on the status
of the ITVM, not on actual ticket sales. (Exhibit P-96)

126.  The Commonwed th assessed pendties even when therewas no problem found.” (Exhibit
P-96)

127.  Thereduced payment of $21,645 and the penalty assessed of $37,694.38 wereimproper.
(Board Finding)

128. On-Pointisentitled to be paid the reduced payment of $21,645 and the pendty assessed
of $37,694.38. (Board Finding)

129. The Commonwealthrefused to pay On-Point for the partsused or service calsspecificaly
made to repair malfunctioning machines on which the warranties had expired. (N.T. 181)

130. On-Pointisentitledtobepaidfor thepartsand service calls made upon machinesonwhich
the warranty had expired. (Board Finding)

131. On-Point suffered lossesin the amount of $70,202 because the Commonwedlth failed to
pay for replacement partson ITVMsfor which the warranty had expired. (N.T. 857; Exhibit P-132(a))

132.  On-Point serviced the existing ITVMs from April 1, 1996 to July 22, 1997, and the
Commonwed th accepted those servi ces, which were based on extension of the 1993 Agreement. (Exhibit
P-122)
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133. On-Point and the Commonwealth entered into a Fourth Amendment to the 1993
Agreement under which On-Point continued to service ITVMsthrough March 31, 1998. (Exhibit P-122)

134.  Under the Fourth Amendment to the 1993 Agreement, the Commonwedlth agreed to pay
On-Point $59.50 per month per machinefor preventative maintenance and $18.75 per month per machine
for an extended warranty. (Exhibit P-122)

135.  The Fourth Amendment to the 1993 Agreement a so modified the damages provisions of
the 1993 Agreement to permit the Commonweal th to withhold pendtiesbased on estimated | ost ticket sales
due to missed services or repairs. (Exhibit P-122)

136. The1995 RFP statesthat the L ottery planned to purchase approximately 1,000 and up
to 2,500 machines. (N.T. 273; Exhibit E)

137.  Pennsylvania s demographics were such that there was not space for more than 2,400
machines in the retailer establishments. (N.T. 604)

138. The Commonwedlth ultimately obtained 2,400 ITVMsfrom Automatic Wagering, Inc.
(“AWI") through an“Options’ provisonina1998 RFPfor on-linelottery game services, and entered into
a second amendment providing a monthly fee for each machine. (N.T. 380-383; Exhibit P-146, 149)

139. The Commonwesdlth hastaken delivery of al but 250 of these ITVMs supplied by AWI

by Interlott and it was established that the L ottery intended to acquire the last 250 machinesfor atota of
2,400 ITVMs. (N.T. 383)

140.  Prior torepudiating the contract between the partieson July 26, 1996, the Commonwealth
and On-Point had agreed to al terms of the contract and by their actions intended to be bound by the
terms of the contract. (Board Finding)

141. TheCommonwedlth, at varioustimes, assured On-Point that the contract was compl eted
and only required signatures. (N.T. 161-162, 288, 416; S.F. 12; Exhibit P-63)

142. The 1995 RFP was a binding contract between On-Point and the Commonwealth as
signatures were not a condition to the formation of the contract. (Board Finding)

143.  The Commonwesdlth breached the 1995 RFP between it and On-Point. (Board Finding)

144.  The 1995 RFP entitled On-Point to sell 1,000 machines to the Commonwealth; the
remaining 1,500 machines were optional with the Commonwealth. (Exhibit E)
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145. Theonly sales guaranteed to On-Point was 1,000 machines. (Exhibit E)
146. On-Point’s profit per machine was $1,851.00. (Exhibit 132(a))

147. Theascertainablelost profit of On-Point caused by the breach of the Commonwedlth on
the sales of new machinesis $1,851,000. (Board Calculation & Finding)

148.  Under the 1995 RFP, On-Point was to receive $67.50 per month, per machine as an
annua service fee payablein advance, for an annua revenue per machine of $810.00. (Exhibit E, Exhibit
132(a))

149.  Atthetime of the Commonwedth’ sbreach, On-Point’ s profit on the annud servicerevenue
was $323 annually per machine. (Exhibit 132(a))

150. Based upon On-Point’s past performance, it is reasonable to assume that all 1,000
machines would have been in place by December 31, 1996. (Board Finding from Record)

151.  Accordingly, OnPoint’ slossof profit ontheannua servicefeeof the RFP contract caused
by the breach of the Commonwealth would have been $323,000 per year for afive year period totaling
$1,615,000. (Board Calculations)

152.  On-Point is entitled to damages of $1,615,000 for loss of profit on the RFP contract.
(Board Finding)

153. Thetotd lossof profit from the breach of the RFP contract to which On-Point isentitled
is $3,466,000 ($1,851,000 + $1,615,000). (Board Finding)

154.  AsOn-Point did not object to being paid itsannual servicefeeon amonthly basis, rather
than being paid annually in advance, under theterms of its 1993 contract and amendments, On-Point isnot
entitled to claimed lost interest. (N.T. 815; Exhibit 132(a))

155. Theratefor service under the 1993 contract, third amendment for the period April 1, 1996
through 1997, on the 1,196 machinesin place at that time, was $37 per month, per machine. (Exhibit P-68)

156. Theratefor service under the 1993 contract fourth amendment for the period of April 1,
1997 through March 31, 1998 that On-Point was entitled to receive on 1,196 machinesin place was
$59.50 per month, per machine. (Exhibit D, Exhibit P-122)

157. Thecalculations presented by On-Point were based upon arate of $67.50 per machine
contained in the 1995 contract, and do not apply to the 1993 contract and its amendments. (Board
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Finding)

158.  Except for adjustmentsfor payment and penaltiesimproperly made, the Commonweal th
paid On-Point its service feesdue. (N.T. 635; Exhibit 132(a))

159. By awarding the reduced payment and the penaltiesto On-Point, On-Point has recelved
all the paymentsit is entitled to. (Board Finding; utilizing: N.T. 635; Exhibit 132(a) Calculations)

160.  Although theinterest was stipul ated to by the Commonwealth, the Board deducted the
interest inthe claim for replacement parts, penalties and preventative maintenance as statutory interest at
6% from the dates due will be applied in the award. (Board Finding)

161. On-Pointisentitled toreliance damages of $932,507.52. (N.T. 123, 142, 146, 251-252)

162. Insummary, On-Point is entitled to the following damages:

(@ $932,507.52 in reliance damages with interest at 6% per annum from July 25,
1996, the date of the Commonwealth’ s breach.

(b) $1,851,000 for loss of profit from sales of machines under the 1995 contract
with interest at 6% per annum from December 31, 1996, the estimated
completed delivery date.

(© $1,615,000 for loss of profits from service of machines under the 1995
contract with 6% interest per annum in phases as follows:

(1) on $323,000 commencing December 31, 1996.
(2 on $323,000 commencing December 31, 1997.
3 on $323,000 commencing December 31, 1998.
(4) on $323,000 commencing December 31, 1999.
5 on $323,000 commencing December 31, 2000.

(d) $70,202 for unpaid replacement parts with interest at 6% per annum from
March 15, 1997, the date of the last parts shipment.

(e $37,695 for pendtieswrongfully withheld with interest at 6% per annum from
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April 1, 1996, the payment due date.

(f) $21,645 for wrongfully reduced preventative maintenance deductions with
interest at 6% per annum from April 1, 1996, the payment due date.

163. Thetotal principa award to which On-Point is entitled is $4,528,049.52.

CONCLUSIONSOF LAW

1 TheBoard of Claims hasjurisdiction over the parties and the subject matter in dispute
pursuant to 72 P.S. 884651-1 to 10.

2. On August 28, 1995, the Commonwealth, acting through the Department of General
Servicesissued aRequest for Proposal (hereinafter referred to as“RFP”) and isbound to comply with the
procedures set forth in the RFP.

3. The Commonwealth isrequired to act in good faith with proposers giving every proposer
equal access to the Commonwealth and is not to provide one proposer greater access than another

proposer.

4. The RFP constituted an offer to participatein acontract forming processto be conducted
in the manner set forth in the RFP.

5. On-Point’ s proposal in response to the 1995 RFP constitutes a valid offer.

6. The Commonwealth’ sDecember 13, 1995 | etter communicated the Commonwealth’'s
acceptance of On-Point’s offer.

7. The acceptance of the On-Point proposal entitled On-Point to finalize the purchase and
sale with the Commonwealth without interference from outside parties.

8. The Commonweal th and On-Point reached agreement on the essential terms concerning
the purchase and maintenance of the ITVMs.

9. A contract existed between On-Point and the Commonwealth as there was an offer,
acceptance, consideration and mutual meeting of the minds.
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10.  The procurement regulations set forth in the Guide for Procurement of Automated
Technology Resources by the RFP process expresdly state that all proposals must be kept confidential in
order to avoid “[a]ttempts to influence the agency head’ s decision by outside parties.”

11.  TheCommonwealthisrequiredto follow theseregulationsin any RFP processfor the
acquisition of automated technology resources.

12. Under Pennsylvanialaw, an agreement to negotiate in good faith is enforceable.
13. By expressly stating in the RFP that the Commonwealth would enter into contract
negotiations with the most responsive vendor and by communicating its “intent to enter into contract

negotiations,” the Commonwealth undertook an obligation to do so.

14.  TheCommonwedth breached itsprocurement obligationswhen itsrepresentativesmet with
Interlott and permitted Interlott to challenge On-Point’ s financial status.

15.  Themestings between the Commonwed th and Interlott violated the express provisons of
the RFP because the meetings were soldly for the purpose of discussing the ability of On-Point to perform
under the contract.

16. Commonwealth breached its obligation to negotiate with On-Point in good faith.

17. Prior to repudiating the contract between the partieson July 26, 1996, the Commonwealth
and On-Point had agreed to all terms of the contract and by their actionsintended to be bound by theterms

of the contract.

18.  The 1995 RFP and response was a binding contract between On-Point and the
Commonwealth as signatures were not a condition to the formation of the contract.

19. The Commonwealth breached the self-imposed terms of the 1995 RFP and contract
between it and On-Point.

20.  On-Point isentitled to an award of the profitsit would have earned from the sale and
maintenance of ITVMs under the 1995 contract.

21. On-Point isentitled to reliance damagesfor the monies expended in anticipation of the
contract start based upon the conduct of the Commonwealth.

22.  Theevidence introduced by On-Point and its experts provided a reasonable basis to
estimate what damages On-Point was entitled to because of the Commonwealth’ s breach.
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23.  Wherethetermsof the contract are unambiguous, the parties’ intent should be ascertained
from the language of the written agreement.

24.  Theonly damagesthe 1993 contract and its amendments permitted the Commonweal th
to seek from On-Point were for actual lost ticket sales as aresult of delayed or missed service.

25.  The Commonwealth breached the 1993 Agreement by improperly ng penalties
against On-Point based on the status of the ITVMs, not on actua ticket sales.

26.  The Commonwedth breached the 1993 Agreement by refusing to pay On-Point amounts
due for repairs and parts for malfunctioning machines on which the warranties had expired.

27.  The Commonwealth breached the 1993 Agreement by refusing to pay On-Point the
monthly service feein advance for the period of the Third Amendment to the Service Agreement, April 1,
1996 through March 31, 1997.

28. By reason of the breach of the Commonwealth on the 1995 and 1993 Agreements, On-
Point is entitled to the following damages:

a Reduced payment withheld

on the 1993 contract. $ 21,645.00
b. Improper penalty assessment

under the 1993 contract. $ 37,695.00
C. Repair and service upon

expired warranty items. $ 70,202.00
d. Loss of profits, 1995 contract

upon sales. $1,851,000.00
e Loss of profits, 1995 contract

upon annual service. $1,615,000.00
f. Reliance damages for advance

money spent. $ 932,507.52

TOTAL PRINCIPAL DAMAGE $4,528,049.52
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29.  Six percent (6%) interest isto run on the principal amounts as follows:
a On $21,645.00 from April 1, 1996, the payment due date.
b. On $37,695.00 from April 1, 1996, the payment due date.

C. On $70,202.00 from March 15, 1997, the date of the last
shipment.

d. On $1,851,000.00 from December 31, 1996, the estimated
completion delivery date.

e On $1,615,000.00 upon annual due payments as follows:
(1)  $323,000.00 commencing December 31, 1996.
(2)  $323,000.00 commencing December 31, 1997.
(3)  $323,000.00 commencing December 31, 1998.
(4)  $323,000.00 commencing December 31, 1999.
(5)  $323,000.00 commencing December 31, 2000.

f. On $932,507.52 from July 25, 1996, the date of the
Commonwealth’ s breach.

OPINION
OnMarch 12, 1993, the Plaintiff (hereinafter referred to as* On-Point”) entered into an Agreement
for Instant Lottery Games Services (hereinafter referred to as the “1993 Agreement”) with the
Commonwesalth of Pennsylvania, Department of General Services. The operationsof the Lottery is the

adminigrativeresponsbility of the Department of Revenue and the Department of Generd Servicesserves
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as the contracting arm for state agencies.

Under this Agreement, On-Point was to provide up to 1,000 ITVMs to the Lottery and to
preventatively maintainthese machines. Asthe name suggests, I TVMsare self-service vending machines
that dispenseinstant winner lottery tickets. The 1993 Agreement a so provided ameasure of damagesin
the event On-Point failed to meet its installation, maintenance or training obligations.

The parties’ obligations under the 1993 Agreement were essentialy two-fold. On-Point wasto
supply 1,000 ITVMSs, for which it would be paid per machine. On-Point was aso to provide preventative
mai ntenance sarvicesfor thel TV Mswhichinc uded monthly preventative maintenance services, maintaining
ahot lineto receive service calls, emergency repair services and vendor training. The Department of
Revenue agreed to pay On-Point, in advance, an annual feefor these services of Thirty-Seven Dollars
($37) per ITVM, per month, per machine.

The 1993 Agreement wasfor athree (3) year term, April 1, 1993 through March 31, 1996. The
Department of Revenue could extend the Agreement for two (2) additional terms of one (1) year, upon
termsand conditions mutually agreed upon by the Department of Revenue and On-Point, and could also
order an additional 200 ITVMs. Under the Services Agreement, On-Point warranted ITVMsfor theinitia
term of the contract except for the bill acceptors, which were warranted only for one (1) year. The
contract did not addresswhat On-Point would charge the Commonwedl th for additiona service calsmade
torepair either damaged machinesor machinesthat suffered mechanica problemsafter thewarranty period
expired. Theparties partialy addressed theseissueswhen they executed an Amendment to the contract
providing that the Commonwealth would pay On-Point aFive Dollar and Fifty Cent ($5.50) per month fee,

per machine, for each machine on which the warranty on the bill acceptor had expired to provide any
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necessary repairs or replacement services.

On-Point began delivering machinesin September 1993 and the L ottery was so pleased with On-
Point’s ITVMs that within months it had ordered al 1,000 machines specified in the contract and
determined that it would bein the Commonwealth’ sbest interest to expand the program. Initialy, the
L ottery sought to purchase another 1,200 ITVMsfrom On-Point. However, under State procurement
requirements, it could not buy any more machines from On-Point than were specified in the 1993 contract
without affording other competitors an opportunity to bid. Therefore, lessthan ayear after executing its

initial contract for ITVMs, the Lottery executed a First Amendment to the

1993 Agreement with On-Point to order the 200 additional 1TV Ms authorized under the Agreement.
Simultaneoudly, the Lottery began the lengthy process of acquiring additional ITVMsthrough the RFP
process.

The RFP was issued in August 1995, to, among others, On-Point and one of its competitors,
Interlott. The RFP described in detail the standards to which responsive proposals must be prepared, set
forth the procedure by which the Commonwealth would evaluate proposals, described how the RFP
process would be conducted, and explained the objective of the RFP to purchase and maintain ITVMs.

On October 5, 1995, On-Point timely submitted its proposal sto the L ottery, setting forthin detail
the specific typesof machinesit proposed to sdll to the L ottery, the number of machines, the pricesit would
charge, thewarrantiesit would offer, the manner of delivery and the nature of the maintenance and service
it would provide. Included in On-Point’ s proposal swas afee for maintenance and rel ated services of Sixty-

Seven Dollars and Fifty Cents ($67.50) per month, per ITVM.

-21-



The L ottery received one other proposa in responseto the RFP, which was submitted by Interlott.
The RFP Committee conducted adetailed review and analysis of these proposal sthat included attending
interviews with and presentations by the vendors and testing model machines. The RFP Committee used
asophisticated scoring procedureto analyze the terms of the proposalsin an effort to identify which was
most responsive to the Commonwea th’ sneeds as set forth in the RFP. The proposal garnering the highest
score was deemed the most responsive.

Based on the objective scoring mechanism, the RFP Committee selected one of On-Point’s
proposals asthe most responsive. The Secretary of Revenue, Robert Judge, reviewed and approved the
selection of On-Point, and recommended to the Department of General Services that a contract be
awarded to On-Point. George C. Fields, Deputy Secretary for Procurement, accepted this
recommendation and approved the sdlection of On-Point. Specificdly, Mr. Fie dsadvised Secretary Judge
that the* Department of General Services acknowledgesand approvesthe selection of [On-Point] for the
award of the Instant Ticket Vending Machines.” (Exhibit P-51) Accordingly, on December 13, 1995,
Secretary Judge sent aletter to On-Point informing it that its proposal was the most responsive to the
Commonwealth’s RFP.

Based upon past practice and through constant contact with Commonwesalth officias, On-Point
commenced inventory build-up soit could deliver 75 machines, per month. Additionally, the Lottery
employees were meeting with On-Point and were making plans for mobilizing and administering the On-
Point ITVMs under the 1995 contract.

Inexplicably, even before On-Point was informed that the contract was to be awarded to it,

representatives of Interlott learned of the Commonwealth’ s selection of On-Point’ s proposal asthe most
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responsive. Inresponse, it engaged William Warren, alobbyist who previously served as the Chief
Counsd of the Department of General Services (1987-1989) and Chief of Litigation, Office of Genera
Services(1989-1991) of the Commonweal th to complain to the Commonwesal th about the designation of
On-Point as the most responsive proposer.

In aseries of |etters to and meeting with the Commonwedth, Mr. Warren falsdly alleged that On-
Point did not havethefinancial ability to perform under the new ITVM contract. The Commonwealth
yielded to Interlott’s pressure and, although prohibited by the RFP, met with Mr. Warren and a
representative from Interlott, to discuss the basel ess allegations Interlott had made.

Asaresult of continued communi cations between the Commonweslth and I nterlott, the Commonwedlth
suspended contract negotiations with On-Point before they had even begun.

The Commonwed th did not tell On-Point that the negotiationswere on hold, and, when On-Point,
puzzled by the Commonwealth’s lack of responsiveness, asked when it would proceed forward, the
L ottery officiasassured On-Point that nothing waswrong, gave excusesfor delay and assured On-Point
it was only administrative in nature.

AsL ottery employees were proceeding forward, thisreinforced On-Point’ sunderstanding that
the Commonwed th’ sordersfor new machineswere delayed dueto some administrative mattersthat woul d
be quickly resolved and reinforced On-Point’ s belief that it must be prepared to deliver a substantial
number of ITVMsin ashort amount of time.

Therefore, On-Point continued itsinventory build-up during the entiretime it was being mided as
to thereasonswhy the Commonwealth had stalled in executing the contract documentation. To ensureit

would perform on the contract, On-Point built-up Nine Hundred Thirty-Two Thousand Five Hundred
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Seven Dallars ($932,507) in inventory, which it was not able to use after the Commonwesdlth breached its
contractual obligations.

In March of 1996, the Commonwedth findly told On-Point that it was delaying theimplementation
of thenew ITVM contract because of allegationsraised by Interlott, and asked On-Point to respond to
thosedlegations. On-Point promptly responded and presented detailed factua information of itsfinancid
gability, including the recent investment of over Six Million Dollars ($6,000,000) into the company. Senior
Lottery officials aso met with On-Point representatives and were ultimately satisfied that On-Point was
financially stable, able to perform its obligations under the new contract and would provide the
Commonwealth additional performance assurance, such as abond or transfer of repair parts. At the
conclusion of itsinvestigation, the Commonwed th assured On-Point that it would proceed with findizing
the contract documents.

The Department of Revenue notified On-Point that it intended to extend the 1993 Services
Agreement for one (1) year and asked On-Point to agree that the extenson would be under the sameterms
and conditionsasintheorigina 1993 Agreement. The Department of Revenue represented to On-Point
that this extension was necessary because of the delay in ordering machinesunder the new contract, and
that the Amendment would essentially be an interim agreement to bridge the gap between the 1993
Agreement and the new contract. These representations reinforced On-Point’ s understanding that the
formal contract documents would soon be compl eted.

Therefore, On-Point agreed to extend the 1993 Agreement. However, recognizing that the
warranty provided under the 1993 Services Agreement was set to expire, On-Point prepared aletter of

interpretation through whichit advised the Commonwesal th that On-Point interpreted itswarranty asonly
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extending through theinitia term of the 1993 Agreement and that it would begin charging for necessary
repair partsfor ITVMsno longer under warranty. At no time prior to accepting On-Point’ s services, did
the Commonwealth dispute On-Point’ s interpretation.

Shortly after On-Point executed the Third Amendment to the 1993 Agreement, the Commonweselth
refused to proceed with ordering I'TVMsunder the 1995 Agreement. In June of 1996, the Commonwedth
decided to terminate the 1995 RFP and began to prepare an Invitation to Bid to acquire the needed
ITVMs. However, intending to lock On-Point into providing maintenance services under the 1993 rates
instead of the more equitable terms of the new contract, the Commonwealth executed the Third
Amendment before publicly announcing its termination of the RFP and before On-Point knew the
Commonwealth would not proceed under the new contract.

OnJuly 25, 1995, the Commonweal th finally advised On-Point that the RFPwas canceled and
even though On-Point requested a debriefing conference, the Department of Revenue refused thisrequest.
The Commonwed th began interpreting the 1993 Agreement different than it had in the past and disputes
began to arise between On-Point and the Commonwealth.

Beginning in September, 1996, the Department of Revenue began reducing payments due On-Point
under the extended 1993 Agreement for “missed preventative maintenance.” The “penalties’ were
cd culated by the Department of Revenue based upon aformulait a one created and implemented. Nothing
inthe 1993 Agreement permitted the Commonweal th to unilaterally withhold paymentsin theform of such
“pendties.” The Department of Revenue also withheld amountsit represented as“logt ticket sales” for
machinesthat the Department believed were not serviced, regardless of whether the machine sability to

dispenseticketswasimpaired or whether actua saleswerelost dueto delayed repairs. Additiondly, the
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Commonwealth refused to pay On-Point for the parts used or service calls specifically made to repair
mal functioning machines on which the warranties had expired.

Although denied by the Commonwedlth, it isthe opinion of this Board that the Commonwedth’s
reversal of attitudewas caused by thelobbying activity of Interlott. Not only did the Commonwedth make
one excuse after another to not signing the contract, it at al timeswastaking and dealing with Interlott.
The Commonwealth refused to pay advanced fees pursuant to contract requirements of the 1993
Agreement even though clearly required to do so. Because of the timing, this Board concludesthat it is
because of the Interlott activity. Further, the Commonwealth did not seek bids for the ITVM’sas
represented. Bidswere requested for on-linelottery game services and awarded to Automated Wagering,
Inc. (hereinafter referred to as“AWI”) in 1998. On December 16, 1999, AWI and the Commonwealth
entered into a Second Amendment to its 1998 contract to furnish 2,400 ITVMsfor amonthly fee, per
machine. Interestingly, the ITVMs are supplied to AWI by Interlott.

When the Commonwedlth sent On-Point itsletter of December 13, 1995, notifying On-Point that
it wasthe successful proposer, the Commonweal th bound itself to deal with On-Point, asopposed to any
other vendors, and to do so in good faith.

The Commonwed th contends these obligations did not exist astherewasno contract. ThisBoard
isof thecontrary opinion. After hearing thewitnesses, seeing theevidenceand ng the creditability
of thewitnesses, thisBoard is of the opinion that not only did the Commonwedth violate its duty of good
faith and fair dealing with On-Point, it did in fact breach a contract that the parties had reached.

Under Pennsylvanialaw, “to form an enforceabl e contract, there must be an offer, acceptance,

consideration and mutual meeting of theminds.” Schreiber v. Olan Mills, 426 Pa. Super. 537, 541-542,
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627 A.2d 806, 808 (1993) Thetermsof any contract must be certain and explicit, not vague or indefinite.

Potter v. L eitenberger Mach. Co., 166 Pa. Super. 31, 34, 70 A.2d 390, 392 (1967); see d'so Stumpp v.

Stroudsburg Mun. Auth., 540 Pa. 391, 396, 658 A.2d 333, 335 (1995)

Neither the offer nor the acceptance need be set forth in aformal written document, and parties
mal create acontract orally or even by their conduct. Under Pennsylvanialaw, “so long asthe parties
agree on essentia termswhich they intend to be binding, acontract isformed even though they intend to

adopt aformal document with additional termsat alater date.” Courier Times, Inc. v. United Feature

Syndicate, Inc., 300 Pa. Super. 40, 54, 445 A.2d 1288, 1295 (1982). Seedso Field v. Golden Triangle

Broadcasting, Inc., 451 Pa. 410, 418, 305 A.2d 689, 693 (1973). All that isnecessary for formation of

acontract is“ameeting of the parties minds on the essentid dementsof their agreement.” Courier Times,
300 Pa. Super. at 54, 445 A.2d at 1295. “The intent of the

partiesisaquestion of fact which must be determined by thefact finder.” Johnston v. Johnston, 346 Pa.

Super. 427, 430, 499 A.2d 1074, 1076 (1985)

The RFP setsforth aprocedurefor the acquisition of ITVMsand establishes various milestones
in the process. The RFP provides that proposals will be reviewed by the RFP Committee and the
Committee " will recommend for selection the proposal which best meetsthe needsof the Commonwealth
intermsof therequirementsof thisRFPand price”” (RFP, “Review and Evauationof Proposds” §1V-1)
Inthe eva uation Method section of the RFP, againit isconfirmed asfollows. “When al the responsesare
evaluated and the points awarded for each, the proposal with the highest number of points will be
recommended for sdlection by the Commonwedth.” (RFP, §1V-3) Inthe opinion of the Board, it isclear

that, when the RFP Committee found On-Point’ s proposa to be the most responsive, its recommendation
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to Lottery Executive Director Kline and then to Secretary Judge was that this proposa be selected. When
Secretary Judge approved this recommendation, he selected On-Point and its proposa and communicated
this selection to On-Point when he advised that its proposal had been designated the most responsive.

The binding effect of thisselection isfurther evidenced in Section I-5 of the RFP, which provides
that:

Negotiations will be undertaken with the responsible Vendor whose
respongve proposa best meetsthe needs of the Commonwealth in terms
of the requirements of this RFP. These negotiations with the
Commonwealth will result in aformal contract between the parties.
(Emphasis added)

The use of themandatory word “will” with respect to negotiations and the execution of aformal
contract in the 1995 RFP demonstrates that by designating a proposal as the most responsive,
the Commonwedl th intended to accept the proposer as the contract vendor under the essentia terms set
forth in the RFP and proposa . The Commonwealth never expressed any disagreement with or reection
of these essential terms.

The meeting of the mindsin this caseisreflected in the memorandum from the Department of
General Services approving the selection of On-Point for the award. (Exhibit P-51) Secretary Judge
himself testified that the Commonwealth had agreed to purchase ITVMsfrom On-Point and all that
remained wasto “work out. . .using their equipment for sale of lottery tickets. ...” (N.T. Judge at 913)
The only items that needed to be completed were a delivery schedule and the number of machines.
Further, drafts of the Agreement were supplied to On-Point and after On-Point clarified some financid

questionsofficialsrequested execution of the contract by Secretary Judge. Itisfurther observed by the

Board that the draft contract was essentially completed, attached to the RFP and later, after some
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refinement, given to On-Poaint.

Inthe opinion of thisBoard, it wasintended by the parties that the contract process had essentialy
ended and dl that remained was the forma execution by the parties. Thefailure of the Commonwedth to
finish the contract by execution was not in good faith and wasitself abreach of the contract between the
parties.

The parties agreed that On-Point was the successful proposer and that some items needed to be
negotiated and placed in aformal Agreement to be executed. This, initself, was a contract to negotiate

in good faith between the parties and each party intended to be bound thereby. Jenkinsv. County of

Schuylkill, 441 Pa. Super. 642, 658 A.2d 380, appeal denied 542 Pa. 647, 666 A.2d

1056 (1995); Philman Mid-Atlantic, Inc. v. Y ork Street Associates, 389 Pa. Super 297, 566 A.2d 1253

(1989)

In this action, On-Point has demonstrated, by the preponderance of the evidence, that the
Commonwealth’ s notification to On-Point that it had been sel ected as submitting the most responsive
proposa served to confirm the parties’ agreement on the essentia terms of an award of the contract to On-
Point and an intention to be bound to purchase and sell ITVMseven though it was expected that there
would be negotiation of additional terms and the execution of aformal document. Simply stated, the
December |etter notification served to award the contract to On-Point regardless of the fact that they
intended to negotiate further and to execute awritten contract. Further, the December letter resultedina
contract to carry out those negotiations in good faith.

The Commonwed th’ s actionsin not negotiating while at the sametime meeting with acompeting
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vendor without notifying On-Point, in stalling On-Point with intentional made-up excuses, in failing to
appoint anegotiation Committee, in representing that an extension of the 1993 contract would act asa
bridge to the 1995 contract while knowing it was going to terminate the 1995 RFP a | were evidence that
leads this Board to the conclusion that the Commonwesalth breached its obligations to negotiate in good
faith. This breach itself entitled On-Point to damages.

Astherewasnothing | eft to do but executetheformal contract, the partiesin fact had an Agreement
and the letter of July 26, 1996, that the RFP had been terminated was a breach of that contract.

The Commonwealth assertsthat it was not bound to perform under the contract with On-Point
merely because there was no formal written document. This Board was of that opinion until this subject

was discussed by the Pennsylvania Supreme Court. In Shove Transfer and Storage, Inc. v. Pennsylvania

Liquor Control Board, 559 Pa. 56, 739 A.2d 133 (1999), the Commonwedlth argued that its contract with

aliquor warehousing company was not enforceabl e because signature lines were provided on the contract
for the Budget Secretary and Comptroller and neither had signed the contract. This Board held that the
absence of these signatures rendered the contract unenforceable
and the Commonwealth Court affirmed. The Supreme Court reversed the Commonwedth Court and this
Board, holding that:

[t]he lower tribunals held that the signatures were a condition to the

formeation of an enforceabl e contract, and therefore, in the absence of the

sgnatures, acondition remained unfulfilled and a contract was not formed.

However, our review of thelaw makesclear that an unfulfilled condition

does not impede the formation of avalid contract.

Id. at 368, 739 A.2d at 139

The Pennsylvania Supreme Court rejected the argument the Commonwedl th asserts herethat there
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are specid requirementsfor the formation of acontract with the Commonwedlth. 1n Shove, Pennsylvania
Supreme Court further provided that:

Notwithstanding general principlesof contract law, in determining the

vaidity of agtate agency contract three matters must be considered. Firs,

had the state agency the power to enter the contract, and if so, whether

it was entered into by the proper entity, i.e., department, board,

committee, officer or agent. Second, was the contract entered into by

proper mode, i.e., does a statute govern contract formation. Third,

whether it isevident that acontract wasformed, and if so, whether it must

bein writing, and if so whether the writing is contingent upon other

conditions, such as, signatures or approvals.
Id. The Court added: “If the mode of contracting isnot prescribed by statute, astate agency may makea

contract in the same manner as other corporations or partnerships or individuals.” Id.

In Shove, the Supreme Court analyzed the applicable statutory provisionsto determine whether
thesignatures at issue wererequired by statute. Finding that they were not, the Court went on to andyze
the contract formation applying standard Pennsylvaniacontract analysis. Moreover, the Court cited with
approval case law holding that “If the parties agree upon essential terms and
intend them to be binding, acontract isformed even though they intend to adopt aformal document with
additional terms at alater date.” Id.

ThisBoard can find no discernable difference between thiscase and Shovel.  Shovel isgpplicable

tothiscase and in fact, supports On-Point’ s position and compel sthis Board to award damagesto On-
Point because of the various breaches of contract by the Commonwealth.
Here, the proper state agencies and officers approved the 1995 RFP contract. Infact, drafts of

the contract had been submitted to On-Point for approval. The procedure followed wasthat set forthin
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the RFP prepared by the Commonwealth, which, On-Point followed and compl eted everything required
of it. Itisevident to thisBoard that it wastheintent of al partiesthat a contract was reached and entered
into and that the signatures were a mere formality. In fact, On-Point was encouraged by the
Commonwesdlth to place itself in aposition to immediately supply vending machines and, On-Point, in
reliance thereon, did exactly what the Commonwedth encouraged. Thereis no doubt in the minds of this
Board that the parties had reached a contract.

To prevail uponaclaim for breach of contract, aplaintiff must establish: (i) that the parties entered
into an enforceable agreement; (ii) thetermsof the agreement; (iii) the performance by the plaintiff; (iv) the
defendant’ s breach of hisobligations under the contract; and (v) damages or theright to another remedy.

General State Authority v. Coleman Cable & Wire Co., 27 Pa. Cmwlth.

385, 365 A.2d 1347 (1976) On-Point has established al theseitemsin the 1993 breaches and the 1995
contract breaches.
Wherethe terms of the contract are unambiguous, the parties intent should be ascertained from

the language of the written agreement. Gallagher v. Fidelcor, Inc., 441 Pa. Super. 223, 657 A.2d 31, 33,

app. denied, 544 Pa. 675, 678 A.2d 365 (1995) “In the absence of technical terms, we give the words

used in the agreement their plain and ordinary meaning.” Warren v. Greenfield, 407 Pa. Super. 600, 605

607, 595 A.2d 1308, 1311 (1991)
With respect to the 1993 Agreement, On-Point seeks to recover reimbursement for the
Commonwedth' srefusa to make paymentswhich the Commonwealth concedeswould beadmittedly due

and owing under the contract.
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The Commonweal th basesitsfailureto pay On-Point for al of theamountsthat would otherwise
be due under the 1993 Agreement upon the assertion that On-Point failed to dischargeits preventative
maintenance and service obligationsin atimely and workmanlike manner. On itsface, however, this
assertion does not justify the Commonweal th’ sfailure to submit advance payment of the preventative
maintenance fees. Under theterms of the 1993 Agreement, the preventative maintenance feeswere due
before On-Point began providing servicesfor the next contract year. The Commonwealth cannot justify
its failure to pay in advance for services on the contention that those services, which had yet to be
performed, were not adequately performed. The Commonwesdlth did not provide notice to On-Point prior
tothetimethe 1993 Agreement was extended of any perceived deficienciesinits preventative maintenance
sarvice. The Commonwesalth can not be permitted to induce On-Point to extend the 1993 Agreement on

terms that would require it to make advance

payments and then immediately refuseto providethose payments on the ground of previoudy undisclosed
purported failures to adequately provide preventative maintenance during the term of the Agreement.
Furthermore, the 1993 Agreement did not provide for the Commonwedth to withhold “ pendties’
from the amounts due On-Point. The only damagesthe contract permitted the Commonweal th to seek
from On-Point werefor actual lost ticket salesasaresult of delayed or missed service. (P-33 at para. 20)
The damages provision of the Services Agreement isnot open to interpretation nor did it require that the
Commonwealth devise some calculation to “estimate” lost ticket sales, no matter how fair the
Commonwesdlth believeditsmethod was. Thisisparticularly so wherethe Commonwealth admitsthat it

was possible to calculate actual lost ticket sales, as required by the contract. The Commonwealth
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concedesthat it has no evidence that any purported deficienciesin On-Point’ s service caused lost ticket
sdes. Therewere many ingtancesin which aservice call was made to address amafunction which did not
render the I TVM completely inoperable or in any manner affect the operation of the ITVM. However, the
Commonweal th would assess a penalty
against On-Point based on the merefact of adelay, not on actual ticket sales, and even when therewas
“no problem found.”

Accordingly, thisBoard hasfound that there was no contract authority for the Commonwesalth to
assess pendties or withhold payments asit did; repayment of Twenty-One Thousand Six Hundred Forty-
Five Dollars ($21,645) and Thirty-Seven Thousand Six Hundred Ninty-Five Dollars ($37,695), will be

ordered.

The Commonwed th has aso failed to pay On-Point the billsfor parts and serviceto machines not
covered by warranty in the amount of Seventy Thousand Two Hundred Two Dollars ($70,202).

The Commonwedth judtifiesitsfallureto pay for the replacement parts On-Point provided and the
service (asopposed to preventative maintenance) callsit made by contending that the equipment wastill
under warranty. But, under the expresstermsof the 1993 Services Agreement, thewarranty applied only
during thetermsof theorigina Agreement, not any extensionsthereof. \When the extension was executed,
On-Point confirmed this understanding in writing, and the Commonwedl th executed the extension without
ever advisng On-Point that it disagreed with itsinterpretation. Moreover, the Commonwedth essentidly

concedesthat the warranty onthe I TVMshad expired when, forced to negotiate afair extensionto the
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term of the contract, it agreed to pay an Eighteen Dollar and Seventy-Five Cent ($18.75) per month, per
machine, extended warranty fee.

Accordingly, the amount of $70,202 will be awarded for those services and parts.

As to the 1995 contract, the Board has found that the Commonwealth breached its duty to
negotiate in good faith and in terminating the 1995 Agreement on July 26, 1996.

Itisafundamenta principle of contract law that aparty isentitled to recover as damagesthose

monies and other relief sufficient to placeit in as good aposition asif the contract had been performed.

Trosky v. Civil Service Commission, 539 Pa. 356, 363, 652 A.2d 813, 817 (1995); Douglassv. Licciardi

Contruction Company, Inc., 386 Pa. Super 292, 295, 562 A.2d 913, 195 (1989) The Courts have

generally recognized that benefit of the bargain damagesare one of the appropriateremedies inabreach
of contract action. Here, On-Point’ slost profitsare the benefit of itsbargain. On-Point need not proveits
damageswith mathematical certainty, but only with areasonable certainty and evidence of damages may

consist of probabilitiesand inferences. Delahanty v. First PennsylvaniaBank, N.A.,  Pa Super.

464 A.2d 1243, 1257 (1983). Seeaso Aircraft Guar. Corp. v. Stratolift, Inc., 991 F. Supp. 735 (E.D.

Pa. 1998); Blanche Road Corp. v. Bensalem Tp., 57 F.3d 253 (3d Cir. 1995); Malag, Inc. v. Climax

Molybdenum Co., Pa. Super. _, 637 A.2d 322, 324 (Pa. Super 1994). Where the amount of

damage can befairly estimated from the evidence, the recovery will be sustained even though the amount
cannot be determined with entireaccuracy. Delahanty at 1258. Itisonly required that the proof afford
areasonable basis from which the fact finder can calcul ate the plaintiff’sloss. Id.

On-Point sustained itsgreatest damages asaresult of the Commonwealth’ sbroken promisein

regard to the award of the 1995 RFP. On-Point asserts lost profits on the anticipated sale of 2,400
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ITVMsintheamount of Five Million Four Hundred Forty-One Thousand Seven Hundred Fifty-Seven
Dollars ($5,441,757) and lost profits on the maintenance and servicing of the new I TVMsin the amount
of Four Million Four Hundred Three Thousand Eight Hundred Sixteen Dollars ($4,403,816). In support
of itslogt profits claims, On-Point demongtrated that its cal culaions were made in amanner commonly used
initsbusiness. In caculatingitslost profitson thelost sale of ITVMs, On-Point determined its cost per
machine were Three Thousand Forty-Nine Dollars ($3,049) and its sales prices per machinewere Four
Thousand Nine Hundred Dollars ($4,900) to arrive a alogt profit of One Thousand Eight Hundred Fifty-
OneDollars($1,851) per machine. On-Point calculated itslost profits based on the amount of machines
ultimately obtained by the Commonwealth 2,400.

Additionaly, the previous 1,200 machines sold by On-Point would need replacement and it could
be argued that it was entirely foreseeable that those machines could have been replaced during the 1995
Agreement thereby increasing the claim of On-Point by another 1,200 machines. Thisis supported by the
fact that Automatic Wagering did in fact replace the 1,200 On-Point machines.

On-Point hasastrong argument that, asthe Commonwealth knew that at |east 2,400 machines
would be ordered and that replacement of the 1,200 machines would occur when the Commonwealth
engaged in conduct which violated the duties owed to On-Point, it was easily foreseeable that On-Point
would be severly damaged as aresult of the Commonwealth’ s breaches and that full damages should be
awarded for loss of profit of thetotal salesof all machines sold or leased by Automatic Wagering to the
Commonweal th.

Although thisBoard isof the opinion that On-Point isentitled to logt profit on sales, that loss should

be restricted to 1,000 machines as that is the amount On-Point was entitled to sall under the contract.

-36-



Machinesin excessof 1,000 would be under the options provisions of the contract and the Commonwedlth
was under no obligation to exercise these optionable provisions. Accordingly, thelost profitswill be
$1,851 per machine on 1,000 machines for atotal amount of One Million Eight Hundred Fifty-One
Thousand ($1,851,000).

Incalculating itslost profitsfrom loss of maintenance on the 1995 ITVM machines, On-Point
determined that itsgross profit per machine based on $67.50 per machine, per month was Eight Hundred
Ten Dollars($810) annudly, per machinewith anet profit of Three Hundred Twenty-Three Dallars ($323)
per machine annudly. Using 1,000 machinesfor the reason above explained, On-Point would be entitled
to Three Hundred Twenty-Three Thousand Dollars ($323,000) ayear for five yearsfor atotal of One
Million Six Hundred Fifteen Thousand Dollars ($1,615,000).

The Commonwesdlth contends that these expectancy damages can not be recovered againgt it as

adateentity. Thiscontention hasbeen rejected by our courtsin Department of Municipalitiesv. Herbert

R. Imbt, Inc., 157 Pa. Cmwilth. 573, 630 A.2d 550 (1993); Commonwealth of Pennsylvaniav. Craftech

International, Ltd., 72 Pa. Cmwith. 162, 456 A.2d 247 (1983). Accordingly, the above damagesfor loss

of profits will be awarded.

Lastly, the $932,507.52 spent by On-Point in reliance upon the Commonwealth’s actions
encouraging On-Point to prepare for performance under the 1995 contract, should be reimbursed to On-
Point. Where aparty breaches a contract, the non-breaching party isentitled to be made whole. On-Point
can not be madewhole until the $932,507.52 preparation cost it spent isrecovered asthese monieswere
spent for inventory that was only usable on the Pennsylvanial TVM machines. AsthisBoard hasfound

that these expenses were reasonable and were incurred upon the reasonabl e expectation that the contract
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was being given to On-Point and that the preparationswere not unreasonable, the sum of $932,507.52 will
be awarded to On-Point so that it is whole and held harmless by the breaches of the Commonwealth.
Astointerest, the Board hasawarded interest on each item of damage asthe same was due under

the contract or when the Commonwealth’s duty to pay arose in accordance with_Department of

Transportation v. Anjo Construction Co., Pa. Cmwilth, 666 A.2d 753 (1995)

ORDER
AND NOW, this day of March, 2002, an award is hereby entered in favor of the
Faintiff, On-Point Technology Systems, Inc. and against the Defendants, Commonweal th of Pennsyvlania,
Department of Revenue and Department of General Services as follows:

a Reduced payment withheld on

on the 1993 contract. $ 21,645.00
b. Improper penalty assessment

under the 1993 contract. $ 37,695.00
C. Repair and service upon

expired warranty items. $ 70,202.00
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d. Loss of profits, 1995 contract

upon sales. $1,851,000.00
e Loss of profits, 1995 contract

upon annual service. $1,615,000.00
f. Reliance damages for advance

money spent. $ 932,507.52

TOTAL PRINCIPAL DAMAGE $4,528,049.52

Further, it is hereby ORDERED that interest is awarded upon the award herein at six
percent (6%) per annum as follows:
a On $21,645.00 from April 1, 1996, the payment due date.
b. On $37,695.00 from April 1, 1996, the payment due date.

C. On $70,202.00 from March 15, 1997, the date of the last
shipment date.

d. On $1,851,000.00 from December 31, 1996, the estimated
completion delivery date.

e. On $1,615,000.00 upon annual due payments as follows:
Q) $323,000.00 commencing December 31, 1996.
(2 $323,000.00 commencing December 31, 1997.
3 $323,000.00 commencing December 31, 1998.
4) $323,000.00 commencing December 31, 1999.
(5) $323,000.00 commencing December 31, 2000.

f. On $932,507.52 from July 25, 1996, the date of the
Commonwealth’ s breach.
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