COMMONWEALTH OF PENNSYLVANIA

INTERNATIONAL SHELTER SYSTEMS, ) BEFORE THE BOARD OF CLAIMS
INC. :
VS

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF CORRECTIONS : DOCKET NO. 1596

OPINION

Thismatter arisesout of acontract between I nternationa Shelter Systems, Inc., (hereinafter
“1SS”) and the Commonweslth of Pennsylvania, Department of Corrections, (hereinafter “ Department”).
Both partieshad previoudy filed for summary judgment, which were denied by thisBoard. Theregfter, the
parties entered into a Joint Stipulation of Facts (hereinafter “ JSF") and have submitted this caseto the
Board for a decision based upon those stipulations.

At al timesrelevant hereto, | SSI wasaMaryland Corporation withits principa place of
businessa P.O. Box 565, Cockeysville, Maryland 21030. (JSF, para. 1) The Department of Corrections
Secretary has an office at 2520 Lisburn Road, Camp Hill, Pennsylvania 17001-0598. (JSF, para. 2)

On January 23, 1989, the Department of Correctionsissued a Request for Proposal for
a Central Diagnostic Center Modular Office Unit at the State Correctional Institution at Camp Hill,
(hereinafter “ SCI-Camp Hill). (JSF, para. 3)

On February 16, 1989, in response to the Department’ s Request for Proposal, |SS|
submitted aproposa concerning thelease of modular office unitsfor the Centra Diagnostic Center at SCI-
Camp Hill. On June 30, 1989, ISSI entered into a contract (hereinafter “the contract”) with the

Department to provide six (6) modular office units to SCI-Camp Hill.



The contract provided that | SSI would supply the Department with six (6) modular office
units, (hereinafter “modular units’), which ISSI would place on the grounds of the Camp Hill Ingtitution,
at an acceptable location designated by the Department. (JSF, Ex. C, para. 1)

Following approval of the contract, |SSI installed modular unitsat the SCI-Camp Hill to
make up the Central Diagnostic Center. The Department, by its representative, Richard C. Smith,
executed an Inspection and Acceptance Certificate for the modular units on August 11, 1989.

Upon execution of the Inspection and Acceptance Certificate, the modular units were
placed in the custody of the Department. Shortly thereafter, the Department began occupying the modular
units as the Central Diagnostic Center. (JSF, para. 13) Between October 25 and October 27, 1989,
inmates at SCI-Camp Hill rioted, resulting in bodily injury to staff and inmates and various property
damage. The six modular units were totally destroyed by fire in the course of theriot.

Following destruction of the unitson October 25 and 26, 1989, the Department ceased
making monthly paymentsto ISSI for the modular units. (JSF, para. 19) At no time has the Department
paid |SSI for thevaue of the destroyed modular units. (JSF, para. 20) However, 1SSl hasbeen fully paid
for itsloss by Hartford Insurance Company (hereinafter “Hartford”), and Hartford is now seeking
reimbursement as the subrogee of 1SSI. (JSF, para. 36)

Itisgtipulated that the damagesto the modular units provided by 1SSI tothe Department
totaled $231,078.66. (JSF, para. 15) A quotation was obtained for the demolition and removal of the
damaged unitsfrom Furnley H. Frisch & Sons, (hereinafter “ Frisch & Sons’) intheamount of $24,210.00.
(JSF, para. 16) ISSI did not retain Frisch & Sonsto remove and dispose of the six modular units at SCI-

Camp Hill. Rather, 1SSl used itsown employees and equipment to remove and dispose of the damaged
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units. (JSF, para. 17)

ISSI contends that the Department breached two conditions of the contract contained in
paragraphs 8 and 12 of the contract.

Paragraph 8 provides:

The Department shal not make, suffer, or permit any unlawful

useor handling of said leased equipment. The Department

shdll not, without I nternationd’ sprior written consent thereto,

make or suffer any changes, aterations, or improvementsin

or to said leased equipment or removetherefrom any parts,

accessories, attachments, or other equipment.

Paragraph 12 provides:

At the expiration of thiscontract, the Department will return

al equipment to Internationd in the same condition and Sate

of repair as delivered, ordinary wear and tear expected.

I SSI asserts that the Department breached its contract with ISSI by permitting the
destruction of themodular unitsand not returning them in the same condition asddlivered, entitling 1SSl to
the damages to the unitsin the amount of $231,078.66 and to the costs of remova and cleanup in the
amount of $24,210.00, plus statutory interest.

The Department has offered several defenses, however, the defense with the most merit
revolves around the fact that ISS did not name the Department as an additional insured as required under
the contract and | ease between the parties and as such, neither 1SSl nor its subrogee, Hartford, is entitled
to recovery. (Request for Proposal, para. H(2); JSF, Ex. A; JSF paras. 5-6, 27-32)

Ellen G. Regther, Vice Presdent of ISSI, wasin charge of adminigtrative matters, such as

billing, contract preparation and insurance coverage matters. (JSF, para. 26) On May 26, 1989, Mrs.



Reather wroteto Mrs. LindaMorrison, Chief Purchasing Division of the Department. (JSF, paras. 27-28)
In her |etter to Mrs. Morrison, Mrs. Reather wrote: “We have requested our insurance agency to furnish
youwith a Certificate of Insurance ascalled for in Section H of the RFP referred to above, naming the
Commonwealth of Pennsylvania as an additional insured.” (JSF, Ex. H)

ISSI’ sinsurance agent was CrossK eyslnsurance Agency, Inc., which, onMay 31, 1989,
issued to ISSI a Certificate of Insurance for general liability coverage, automobile liability coverage,
workers' compensation and employee’ sliability coverage and property coverage. (JSF, paras. 29-32;
Ex. 1) The Department was not named as an additional insured on the Certificate. (JSF, para. 31)

Intheopinion of thisBoard, the Department’ spositioniscorrect and the subrogation claim
of Hartford through ISSI must be denied. Although summary judgment was denied by this Board
previoudy, the tipulation of factswere not before the Board and the Board' sopinion, at that time, wasthat
factud mattersremained at issue which prevented theissuance of summary judgment. Thesefactud matters
have now been resolved by the stipul ation between the parties; hence, our decision then and our decision
now are not in conflict.

Theinsurance provision of the RFP required that the Department be named as an additiona
insured under theinsurancepolicies. (8H(2) of the RFP) Clearly, under the contract documents, the
Department wasto benefit from theinsurance provisionsand to be protected by thoseinsurance provisions
in the case of aloss. The limits of the property damage insurance were $500,000.00 for asingle
occurrence of property damage. (8H(2) of theRFP) Accordingly, the coverage exceeded the damages
claimed by I1SSI.

| SSI arguesthat theseinsurance provisionsareonly limited to thework performed by the
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Claimant’s employees. Such work by 1SSI’s employeesis covered by the requirement for Workers
Compensation insurance. (See 8H(1) of theRFP) It isnowhere stated in the RFP or the other contract
documentsthat the property damage insurance provisonislimited to theingtalation of thetrailers, and no
such limitation will be construed by the Board since the provision isclear and unambiguous. See Guttman

Oil Company v. Pennsylvania lnsurance Guaranty Association, 632 A.2d 1345, 1348 (1993), appeal

denied, 537 Pa. 663, 644 A.2d 1200 (1994).

Itissignificant that theinsurance policiesrequired under the RFP wereto be maintained
throughout theterm of thelease of thetrailers. Contrary to the suggestion of 1SS| theinsurance provision
isnot limited to theinstallation of thetrailers, but extends throughout the leaseterms. If theinsurance
provisonswereinfact to beso limited, therewould be no need for insurance coveragefor theentireterm
of the lease.

ISSl insured theleased property through Hartford. But ISSI failed to namethe Department
asan additional insured asrequired under the contract documents and as promised by the I SSI letter to
the Department. Although ISSI failed to designate the Department as an additiona insured, it is<till bound
by that provision and by breaching the contract through failing to name the Department as an additional

insured, 1SS isliablefor the full amount of damages sustained. Borough of Wilkinsburg v. Trumbull -

Denton, 390 Pa. Super 580, 568 A.2d 1325, appeal denied, 526 Pa. 626, 584 A.2d 310 (1990) 1SS,
therefore, can not shift thelossto the Department simply by not naming the Department as an additional

insured and thereby avoiding coverage to the Department, as ISSI contends.



Further, therights of the subrogee (in this case, Hartford) can rise no higher than therights
of the subrogor (ISSI). In other words, Hartford standsin the shoes of 1SSl and can not recover damages

unless|SSl hasalegdly cognizable cause of action againgt the Department. Brinkley v. Pedler, 491 A.2d

894, 898 (Pa. Super. 1985); Hagans v. Condtitution State Service Co., 687 A.2d 1145, 1150 (Pa. Super.

1997).

Hartford does not have alegally cognizable cause of action against the Department since
I SSI does not havealegally cognizable claim against the Department. Hartford' srightscan beno greater
than 1SSI’s. ISSI has no claim against the Department sincel SSI breached the contract documents by
failing to namethe Department asan additional insured. By so breaching the insurance provisions of the
RFP, 1SSl became the insurer for the Department and is liable to the Department for any insuranceloss.

Borough of Wilkinsburg v. Trumbull - Denton, supra

Accordingly, as 1SSl is responsible for the claims, no recovery can be made from the

Department and the claims of 1SSI must be denied.



ORDER
AND NOW, this 20th day of December, 2002, the claims of International Shelter
Systems, Inc., are DENI ED and judgment is entered in favor of the Commonwealth of Pennsylvania,
Department of Corrections.
Each party to bear its own costs and attorney fees.

BOARD OF CLAIMS

David C. Clipper
Chief Administrative Judge

LouisG. O'Brien, P.E.
Engineer Member

John R. McCarty
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